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CHAPTER ONE
INTRODUGTION

Introduction

Food production is of critical importance to Australia’s economy and to its
food security. The horticulture industry! produces 93% of the total volume
of food consumed in Australia and forms a central part of the agriculture
industry which contributes $48.7 billion to GDP.? It also supports an
agricultural export market valued at $2.1 billion per annum.?

The horticulture industry is reliant on
workers to pick, pack and grade fresh
produce, with the bulk of the seasonal
horticulture workforce in Australia drawn
from different types of temporary visa
holders.* However, evidence suggests that the
workforce that sustains this industry is poorly
regulated and managed. Despite growers
attesting to labour shortages, the industry is
often accused of non-compliance with labour
standards, in particular for migrant workers.

This report interrogates both the extent of
labour shortages in the horticulture industry
for pickers, packers and graders and the level
of non-compliance with labour standards.

Its purpose is to comprehensively examine
horticulture labour supply to develop a
robust evidence base for analysing the
effectiveness of existing policy arrangements
and organisational practices and to identify
areas for potential reform.

We conducted our research over a three-
year period from 2016-18 (see Figure
1.1). The research has involved a National
Survey of Vegetable Growers involving
332 growers, and 13 regional case studies
involving interviews and focus groups with
121 growers, 124 workers and 110 other

stakeholders from industry associations,
trade unions, labour hire, local, state and
federal government, accommodation
providers and community groups. The
preliminary findings were presented at a
workshop involving 25 stakeholders from
industry, unions and government, whose
feedback has been taken into account in
this final report. While this data collection
process, including 13 cases, cannot entirely
capture every possible horticulture context, it
does provide an unprecedented and detailed
picture of the industry within a number of
geographical locations.

The methodology described above afforded
us the opportunity to gain a relatively holistic
understanding of the horticulture industry
in Australia. Indeed, the comprehensive
analysis of the focus groups and interviews
undertaken by the research team for this
report results in the most systematic and
thorough investigation of the horticulture
industry to date in Australia. A full
description of the methodology for the
project can be found in Appendix A.

FIGURE 1.1 PROJECT STAGES

Phase One (2016)

Stakeholder meetings and
Secondary Documentary Analysis

Phase Two (2016)

National Survey of
Vegetable Growers

332 growers

Phase Three (2016-2018)

Stakeholder Interviews and
Focus Groups

121 growers
124 workers
110 other stakeholders

Phase Four (2018)
Stakeholder workshop
8 government officials

12 grower reps

5 union reps

5 academics

! The term ‘horticulture’ covers farms that grow tree and vine crops such as pome fruit, stone fruit, citrus, wine and table grapes, and vegetables: Hayden Valle, Niki
Millist and David Galeano, Labour Force Survey (Department of Agriculture and Water Services, May 2017) 6 <http://data.daff.gov.au/data/warehouse/9aaam/2017/
ABARESLabourForceSurvey/LabourForceSurvey_%2020170518_v1.0.0.pdf>.

2 Australian Bureau of Statistics, 4102.0 - Australian Social Trends, April 2013 (10 April 2013) <http://www.abs.gov.au/AUSSTATS/abs@.nsf/
Previousproducts/4102.0Main%20Features1 April%202013>.

> Department of Agriculture and Water Resources, Horticulture Fact Sheet <http://www.agriculture.gov.au/ag-farm-food/hort-policy/horticulture_fact_sheet#trade-statistics>.

holders: Valle, Millist and Galeano, above n 1.

2 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry

Joanna Howe et al, Sustainable Solutions: The Future of Labour Supply in the Australian Vegetable Industry (Report, Horticulture Innovation Australia, 2017). Similarly, a
2016 study conducted by the Australian Bureau of Agricultural and Resource Economics and Sciences found that close to 70% of seasonal horticulture workers were visa
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Research questions

When we commenced our research, broad
agreement on several basic tenets around
horticulture labour supply already existed in
the community and in the political sphere.
For instance, there was general consensus that:

 growers had a legitimate need to employ
migrant farm workers;

« the main rationale for employing these workers
was to fill gaps in the Australian workforce;

¢ temporary migrant farm workers should
not displace Australians;

 engaging migrant farm workers should
open up more training and investment to
develop a skilled, Australian horticulture
workforce; and

» the wages and conditions of temporary
migrant farm workers should be the same
as that of Australian workers.

RESEARCH QUESTIONS

Starting from those generally accepted
positions, we developed a set of interrelated
research questions, which are addressed
separately in each chapter of the report.

These research questions form the basis for
this report. In interrogating these questions,
we were mindful of the politically sensitive
nature of horticulture labour supply. We
have sought to understand the issues and
concerns through an independent and
scholarly research method, combining a
thorough doctrinal and policy analysis with
both quantitative and qualitative research.
At various stages throughout the three-year
project we have consulted and engaged with
a Stakeholder Advisory Group, including

a diverse array of representatives from
government, industry, unions, labour hire
and the community.

1. What is the nature and extent of non-compliance with labour standards in

the horticulture industry?

Chapter 2: Compliance with Labour Standards

Chapter 3: Supply Chain Pressures
Chapter 4: The Role of Labour Hire

Chapter 5: The Presence of Undocumented Workers

2.What is the nature and extent of labour shortages in the horticulture

industry?

Chapter 6: Understanding Labour Supply Challenges

3. What are the skills and capabilities of the local horticulture workforce and
what barriers exist to engaging local workers in the industry?

Chapter 7: Developing a Local Workforce

4. How have horticulture regions responded to challenges arising from labour
supply issues and non-compliance with labour standards?

Chapter 8: Regional Initiatives

5. How effective is regional infrastructure in supporting horticulture labour

supply and regulation?

Chapter 9: Regional Infrastructure: Accommodation and Transport

6. How effective are existing visa pathways for temporary migrants to work
in horticulture in addressing labour supply issues and non-compliance with

labour standards?

Chapter 10: The Working Holiday Maker Program; and
Chapter 11: The Seasonal Worker Program

7.What are the considerations that need to be taken into account in

developing a dedicated agriculture visa?

Chapter 12: An Examination of the Agriculture Visa Concept

8. How can sustainable solutions be developed to the labour challenges facing

the horticulture industry?

Chapter 13: The New Zealand Approach

Chapter 12: Conclusion

The Horticulture Labour Market

There are approximately 130,000 workers in
Australia’s horticulture industry.®

While adequate data are not collected on
the volume of workers required in each
occupation within this workforce, it would
appear that pickers, packers and graders
comprise the largest group of workers in the
horticulture industry.

The horticulture labour market relies on a
number of different sources of labour.

Local workers
‘Local workers’ is a broad category that
includes the following groups of people:

* Younger workers, including recent school
leavers, who live in the towns and regions
situated near farms.

Long-term unemployed people who

are residents of the towns and regions
situated nearby to farms and who receive
welfare support.

Recent migrants with permanent residency
status, including those on humanitarian
visas, who live in the towns and regions
situated near farms.

‘Permanent itinerants’ and retirees or
‘grey nomads’ who move from location to
location in response to seasonal demand.

Growers commonly assert that “there

are no locals” or that “locals don’t want

to do this work anymore” but this belies
the heterogeneity of the local workforce.
For instance, recent permanent migrants,
including those on humanitarian visas and
from developing countries, have become an
important component of the horticulture
workforce in some regional labour markets.

Temporary migrant workers

The horticulture industry is increasingly
reliant on a temporary migrant workforce.
There are a number of different types of
temporary visa holders employed in the
harvest workforce. These are:

* Working Holiday Makers (WHMs)

¢ Seasonal Workers from the Pacific in the
Seasonal Worker Program (SWP)

e Annual workers from the Pacific in the
Pacific Labour Scheme (PLS)

¢ International students

Of these four types of temporary migrants,
WHMs are by far the most common source
of harvest labour used in Australia; however,
their engagement varies regionally. Last
year, 36,617 WHMs were granted a second
year extension on their visa, with a likely
90% of these earning this extension through
working for 88 days in the horticulture
industry. In contrast, in that same year only

> Fair Work Ombudsman, Horticulture Industry Shared Compliance Program 2010 (Final Report, November 2010).
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8,459 workers from the Pacific on the SWP
were employed in horticulture. The PLS
only came into effect on 1 July 2018 and
there is only one PLS employer approved to
sponsor Pacific workers in horticulture. The
number of international students working in
horticulture is unknown.

Undocumented workers

Undocumented workers are also prevalent

in the horticulture industry, although it

is impossible to determine the extent and
nature of their involvement. Evidence from
the interviews and focus groups suggests that
the numbers of undocumented workers also
vary from region to region, with virtually

no presence in some regions, and in others
amounting to almost all the harvest workforce.

We use the term ‘undocumented workers’
in this report to reflect the following types
of workers:

* Visa overstayers — when a visa is no longer
valid because it has expired.

Visa holders without a right to work —
typically, these involve migrants on tourist
visas that do not contain a right to work
in Australia.

Visa holders in breach of a visa condition
allowing a limited right to work — these
are usually international students in breach
of the restriction preventing them from
working for more than 40 hours a fortnight
during semester.

In each of these situations, the worker is
considered to be ‘undocumented’ because
they are in breach of the law and liable for
deportation under the Migrazion Act 1968 (Cth).

Core Findings

The core Findings from the report are
explained below. A full list of Findings can
be found in Appendix B.

Non-compliance with labour standards

The report finds that the industry does not
operate on a level playing field because of the
presence of large numbers of undocumented
workers and the widespread exploitation of
temporary migrant workers. The compliance
challenge facing the horticulture industry
means that, despite the admirable efforts of
a large number of compliant growers, poor
labour standards and worker exploitation
have become established norms in pockets of
the horticulture labour market.

The current approach also creates an
unacceptable level of vulnerability for many
workers employed in the horticulture industry
who are left without appropriate and effective
regulation, oversight and enforcement of
their working conditions.

The issue of non-compliance with labour
standards on farms, particularly as a by-
product of temporary visas for WHMs

and Pacific workers, has become a topic of
concern in Australia ever since 2015 when

a Four Corners program exposed serious
exploitation of migrant farm workers.® This
is especially so with the increase in media
reports, government inquiries and academic
studies which have drawn attention to
working conditions on farms.” The Fair Work
Ombudsman’s Harvest Trail Inquiry Report
released in November 2018 identifies wage
underpayments, amongst other instances of
non-compliance, as a widespread problem.?

Competition between visa types

There is evidence that current labour

supply options — locals workers, WHM:s,
Pacific workers and undocumented workers
— are being inadequately managed and
competition between these various sources
of labour supply produces a segmented
horticulture labour market. In the report,

we consider how the crowded horticulture
labour market produces a race to the bottom
in compliance with labour standards.

In particular, there is a significant disparity
between the regulation of the SWP and the
WHM program, which has produced a much
greater reliance by growers on WHMs than
Pacific workers and other sources of labour
supply. This disparity can also be attributed
to the poor management of the SWP, the
higher costs associated with its use and the
lack of industry support for this scheme.

The report finds that unfair competition
between growers is facilitated through the
industry’s reliance on non-compliant labour
hire contractors who control the supply of
labour to farms. The absence of effective
regulation, oversight and monitoring of
labour hire contractors in horticulture has
led to a systemic practice of contractors
supplying labour to farms on non-compliant
wages and conditions.

Thus, this report does not find that there is
a need for more temporary migrant workers
employed in the Australian horticulture
industry. Rather, it concludes that there

is a need for a berter targeted, more reliable
and sustainable labour migration program.
The level of regulation and costs between
different visas which allow horticulture work
should be commensurate in order to avoid
unfair competition between different groups
of visa holders in the labour market and the
growers who rely on them.

We draw on evidence from our case study
of New Zealand’s Recognised Seasonal
Employer scheme (RSE) to demonstrate the
capacity of a best practice, horticulture

labour migration program to meet industry’s
labour needs whilst ensuring a level playing
field amongst growers and the protection of
vulnerable workers.

A key factor for the success of the RSE has
been a genuinely constructive and highly
proactive partnership between government,
industry and unions. This joint stakeholder
approach, developed both prior to, and after
the RSE’s inception, has been pivotal to
designing, implementing and monitoring a
scheme that meets its objectives. The shift
to the RSE has produced far less reliance on
WHDMs in New Zealand’s harvest workforce.

The Australian horticulture industry cannot
be a carbon copy of its New Zealand
counterpart and thus the RSE’s success
cannot be completely replicated here.
However, much can be learnt from the
experience across the Tasman in developing
a better program for deploying temporary
migrant labour to Australian farms.

Supply chain pressures

The horticulture supply chain is complex.
To move fruit and vegetables from the

farm to the consumer typically involves

a number of commercial transactions in
which the bargaining power of the grower
to negotiate a fair price may be constrained.
The retailers, who are the lead firms at the
apex of the supply chain, have increased their
commercial presence as a result of market
concentration and business consolidation
through mergers and acquisitions. This has
increased their ability to demand higher
quality fruit and vegetables delivered
efficiently at lower prices.

This report demonstrates how supply chain
pressures can create challenges for the ability
of growers to plan their current and future
workforce needs and comply with labour
standards. Industry-led initiatives such as
Fair Farms are welcome developments in
improving compliance with labour standards,
as they create opportunities for lead firms

in the supply chain to take responsibility

for labour standards on farms by requiring
independent audits of growers who supply to
them. International evidence indicates that
multi-stakeholder forms of regulation are
most effective at improving labour standards
and minimising supply chain risks when they
genuinely involve engagement with workers,
unions and community organisations.

This report also notes that attempts to
regulate supply chain pressures may be
undermined without competition policy
reform and a systematic review of industry
dynamics to encourage growers and other
firms in the supply chain to compete more
on quality, innovation and productivity
rather than cost minimisation.

¢ ABGC, Slaving Away: The Dirty Secrets behind Australia’s Fresh Food (4 May 2015) Four Corners <http://www.abc.net.au/4corners/stories/2015/05/04/4227055.htm>.

7 These are examined in Chapter 2 of the report.

8 Fair Work Ombudsman, Harvest Trail Inquiry: A Report on Workplace Arrangements along the Harvest Trail (Report, 2018).
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Labour supply challenges

In our National Survey of Vegetable Growers,
40% of those surveyed indicated that they
had not been able to recruit sufficient
pickers, packers and graders at some point
in the previous five years, with 63% of this
cohort leaving vegetables unpicked. But
when we interrogated this at a regional level,
we did not find a uniform picture within the
industry, as labour shortages were neither
absolute nor systematic.

Instead, ‘labour supply challenge’ was a more
accurate depiction of the labour situation
facing the horticulture industry in Australia
at the time we conducted the survey and
regional case studies. The labour supply
challenge was more pronounced in some
regions than in others and more pronounced
within some parts of regions than others.
This challenge was particularly notable in
regions that were more remote and found

it difficult to attract WHMs, or regions that
were not classified as eligible postcodes for
the WHM visa extension.

The preconditions for a labour shortage
might be met in some of these regions,
particularly if undocumented workers were
no longer available. In contrast, in some
regions, there was an oversupply of labour,
arising from visa regulations and an ample
presence of undocumented workers which
distorted horticulture labour supply.

Based on our research, it is our assessment
that this oversupply and distortion of

the horticulture labour market will be
exacerbated by the significant changes to
the WHM program mooted in November
2018. These reforms enable a third year visa
extension for WHMs who are employed

in horticulture for six months during the
second year of their visa. They enable a single
employer to hire a WHM for the full three
years of the visa. The federal government
has also undertaken to extend the quota
for partner countries within the WHM

visa subclass 462 program and provide the
opportunity for temporary migrants on this
visa to work in an area other than Northern
Australia in order to earn a second and
third year visa extension. Cumulatively,
these modifications of the WHM program
represent the most fundamental change to
the horticulture labour market since the
introduction of the WHM second year visa
extension in 2005.

Many growers will likely welcome the
opportunity to employ WHMs for a three-
year period as this means that there will be
less turnover in the workforce and greater
opportunity to invest in developing a skilled
horticulture workforce. However, there is a
very real concern that this reform effectively
creates a backdoor agriculture visa without
any of the necessary checks and balances
required to ensure that the visa does not
result in worker exploitation.

A study of agriculture visa arrangements
across the globe suggests that the integrity
of these visa schemes is difficult to achieve
without strong regulatory design and robust
mechanisms for oversight and enforcement.
The WHM program is not designed as a
labour market program and, as such, there
are almost no additional requirements

on growers who use the visa to access
workers, and no additional mechanisms for
oversight and monitoring. As the second
year visa extension has exacerbated worker
exploitation it is hard to see how the third
year visa extension will produce a different
outcome.

It is likely that this reform will lead to
domestic labour hire contractors, in
conjunction with offshore recruitment
networks, increasingly channelling WHMs
into regional areas. Tying a migration
outcome to the performance of work via

the second and third year visa extensions
gives contractors and recruitment agents the
opportunity to exploit vulnerable workers
eager to remain in Australia. In this report
we present evidence about these problems
which already exist in the horticulture labour
market in relation to the second year visa
extension for WHMs, a situation which will
likely be worsened with the introduction

of the opportunity for a third year visa
extension.

The high wage differentials between
Australia and many of the partner countries
in the WHM program (in particular the
subclass 462 visa) will increase the likelihood
that some WHMs will accept exploitative
work. Furthermore, the fact that the
Department of Home Affairs will not track
WHMs’ whereabouts in the economy (in
contrast to other regulated visa programs
such as the SWP or PLS) is likely to provide
a pipeline to undocumented work through
visa overstaying, which currently occurs
through the international student and
tourist visas.

In sum, the liberalisation of the visa pathway
coupled with the absence of regulation
means the WHM program is likely to greatly
increase labour supply and non-compliance
with labour standards.

Developing a local workforce

This report finds that there is a declining
number of local workers, who are long-
term Australian residents attracted into the
horticulture industry, and a perception by
growers that these workers are less reliable
and motivated. Government programs
that have sought to encourage this group
into horticulture work have been largely
unsuccessful.
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Additionally, the absence of concrete
efforts to develop attractive career pathways
in horticulture, and of sophisticated
management strategies focused on training
and improving worker commitment and
retention, and generally poor job quality
compared to other industries, have led

to the declining pool of local workers in
horticulture who are long-term

Australian residents.

In contrast, local workers who are recently
settled migrants from developing countries
have proved to be a reliable and desired
horticulture workforce in some regions.
There is also scope for growers to continue
investing and adopting in labour-saving
technology as a permanent solution to
low-skilled labour supply challenges.
Mechanisation has the potential to improve
the horticulture industry’s international
competitiveness and create opportunities
for higher-skilled jobs to manage new
technology.

Regional initiatives and infrastructure

Improving visa pathways is not the only
priority for future-proofing the horticulture
industry’s labour supply. This report finds
that a multi-stakeholder approach is essential
for ensuring a consistent supply of labour
in the Australian horticulture industry

and widespread compliance with labour
standards. In New Zealand the challenge
of engaging multiple stakeholders occurs
nationally through a National Steering
Group involving government, industry and
unions and regionally, through 12 Regional
Steering Groups with representatives from
local areas.

We believe that the Australian horticulture
industry is disadvantaged by not having a
similar, formal, collaborative infrastructure
at the national and regional level. While this
report analyses many regional partnership
initiatives that address labour supply

and non-compliance challenges, a more
regionally specific but systematic approach
would protect the industry more effectively.

In particular, we found that in regions where
there were concerted, multi-stakeholder
attempts to stop the operation of non-
compliant intermediaries who supply labour
to growers, this greatly reduced costs,
misinformation and exploitation. We found
that in regions where individual growers,
supported by a network of local individuals
and community organisations, chose to

hire labour from reputable sources and to
expose growers who were non-compliant,
this created a level playing field for all
growers. These regional stakeholder networks
were not only important for promoting
compliance with labour standards, but also
for ensuring a consistent supply of labour for
the local industry.



Conclusion

It is clear from our research that this is a
time of tremendous opportunity for growth
of the Australian horticulture industry. But
the industry has also reached an important
crossroad in relation to the labour force that
will service the industry.

There is a choice between developing

a ‘low-road’ or ‘high-road’ approach to
horticulture labour supply. The former
involves a crowded, segmented horticulture
labour market in which various sources of
labour compete to give growers a low-cost
workforce because of non-compliance with
labour standards and the proliferation of
undocumented workers and contractors
arising from weak enforcement, oversight
and regulation. This road will be replete with
negative media stories and poses risks to the
reputation of the industry and its potential
for growth into new markets. It leaves the
industry highly segmented and open to
exploitation by unscrupulous growers and
labour hire contractors and allows retail
outlets to charge prices for produce based on
an unrealistic assessment of the true cost of
production, in particular the cost of labour.

In contrast, a ‘high road’ approach

involves a change in direction through
genuine dialogue and commitment among
stakeholders to work together to develop
labour supply solutions. This will involve
the development of a national, long-term
strategy for horticulture labour supply,
which encompasses concerted investment
in mechanisation to develop greater
productivity and opportunities for the
development of a local, skilled horticulture
workforce, enforcement of the Horticulture
Award and a regulated labour migration
program which provides committed, reliable
and productive overseas workers to the
industry. This road to reform means labour
costs will be higher and more uniform across
the industry. This comes with multiple
benefits to growers including diverting
competition away from the cost of labour

to more productive points of difference
such as product quality and technological
innovation, improving the reputation of

the industry, which will be crucial when
competing in international export markets,
and increasing cooperation between growers
and other stakeholders in relation to labour
supply and production.
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CHAPTER TWO
GCOMPLIANGE WITH
LABOUR STANDARDS

Introduction

It is critical to the
viability of the
horticulture industry
that there is a level
playing field so that
growers who comply
with their legal
obligations in relation
to the employment
of workers are not
disadvantaged.

This requires eliminating unfair competition
from unscrupulous operators. This is
important for safeguarding the reputation
of the industry both domestically and
internationally and creating a market
environment that rewards sound business
and management practices while focusing
on productivity, and product and process
innovation, rather than non-compliance.

Non-compliance undermines the
principle of fair competition which the
market relies upon to operate efficiently.
Honest businesses cannot compete with
unscrupulous businesses that only profit
through a strategy of undercutting.

Furthermore, non-compliance with labour
standards exposes workers to exploitation
and affects the reputation of the industry. It
weakens any argument for a solution to
labour supply challenges through visa reform.

Findings

Our research found that there are number of
reasons why the horticulture industry is not
a level playing field in relation to compliance
with labour standards.

1.There is non-compliance with labour
standards by a subset of growers. Although
it is impossible to quantify the extent of
non-compliance, there is a growing body of
evidence to suggest that non-compliance is
endemic and multi-faceted.

2.The horticulture labour market is
segmented and produces a race to

the bottom in labour standards. This
segmentation is derived from the
availability of a range of labour sources
with different levels of regulation and
oversight. These include workers from the
Pacific through two programs, the Seasonal
Worker Program (SWP) and the Pacific
Labour Scheme (PLS), Working Holiday
Makers (WHMs), local workers and
undocumented workers. Although each of
these categories of workers is entitled to the
same wages and conditions under Australian
law, the different regulatory frameworks for
each of these sources of labour produces

a segmented horticulture labour market
where growers can maximise profits through
selecting a source of labour that is more
vulnerable to exploitation. The recent
reforms extending the PLS and introducing a
third year extension for WHMs substantially
increase the risk that the horticulture labour
market will become even more segmented.

3.Supply chain pressures on growers
undermine fair competition in the
horticulture industry. Supply chain
pressures can create planning and
compliance challenges for growers in terms
of the ability of growers to plan their current
and future workforce needs and comply with
labour standards. However, supply chain
pressures are also a potential source for
improving labour standards in horticulture.
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FINDING #1: THERE IS NON-GOMPLIANGE WITH
LABOUR STANDARDS BY A SUBSET OF GROWERS

A significant and growing body of evidence
suggests that non-compliance is widespread in
Australian horticulture. Growers and labour
hire contractors acting in their individual,
short-term interests have been found to
underpay wages and otherwise mistreat
workers. The media has been a source of
much information on non-compliance.’

There is also significant evidence of wage
underpayments in horticulture, particularly
among WHMs in academic research,!”
parliamentary inquiries'! and in publications
from the Fair Work Ombudsman (FWO).!?
A FWO report found that 39% of horticulture
employers were non-compliant with labour
standards.!> The FWO’s Harvest Trail Inquiry
recovered over a million dollars in wages

but its report indicated the FWO’s belief
“that the full extent of wage underpayments is
significantly higher than this”.**

In 2017 an online survey of 4,322 temporary
migrants in Australia found that the worst
paid jobs were in fruit and vegetable picking,
where 15% of respondents said they had
earned $5 an hour or less and 31% had
earned $10 an hour or less."”

It is important to note that worker
exploitation goes beyond non-compliance
with labour standards. Researcher Sayomi
Ariyawansa observes that it “mnvolves taking
unfair advantage of a person or their situation
of vulnerabiliry”.'® In our focus groups and
interviews many reports were made of wage
underpayments of visa holders employed in
the horticulture industry but this

was not the only exploitative circumstance.
Many attributed the nature and scale of
exploitation as stemming from temporary
migrant workers’ vulnerability as visa holders
which allowed some growers and labour hire
contractors to take advantage of them.

Evidence from the case studies described
practices of both growers and labour hire
contractors such as:

e Ignorance of the correct pay rate by
growers

e Being unable to afford to pay the correct
rate and paying less

Paying different wages for the same work to
different cohorts of workers

Paying different wages to the same workers
over a period of time depending on the
market rate for the product

Paying cash in hand

No written piece rate agreement

Extremely low piece rates based on an
inflated assumption of the competency of
the average worker

Unpaid work

Lack of clarity over whether payments are taxed

Inadequate and/or falsified payslips

Harassment, bullying and sexual harassment

No investigation of allegations of
harassment, bullying and sexual harassment
(in some cases, moving the perpetrator to
another farm)

Unfair sacking

Substandard, crammed accommodation, in
some cases in farm sheds with a mattress
on the floor

Lack of training and supervision

Lack of record keeping

Poor and, in some cases, no occupational,
health and safety training and awareness

Lack of access to water and sun protection

Inflated deductions for transport,
accommodation and equipment

e Intimidation, beatings and bullying
by contractors

 Confiscation of passports by contractors

A number of factors contribute to non-
compliance in Australian horticulture.
Workers are vulnerable to mistreatment
when working in remote locations,
particularly when they do not have their own
transport. WHMs are dependent on their
employers to provide payslips for farm work
performed towards their second year visas.!”
SWP workers rely on continuing sponsorship
from their employers to remain in Australia
and to return. Undocumented workers have
limited access to jobs in Australia and rely on
farm work to earn an income. Many of these
workers also possess the usual vulnerabilities
common to temporary migrants and young
workers such as poor English language skills
and temporary migration status.

The financial circumstances of growers

can create downward pressure on wages.
Growers interviewed reported rising costs
but stagnant income in recent decades. The
nature of the product market contributes

to this with 73% of it made up of only two
supermarkets which use price competition
to keep wholesale prices down,!® even below
cost price in some cases (discussed in detail
later in Chapter 3).*°

There are also quite weak employment law
enforcement institutions. The FWO has

little ability to enforce employment laws

due to the geographically disbursed locations
of farms, difficulties locating some labour
hire contractors and under-resourcing of

the inspectorate.?® Unions also have a
limited, albeit growing, presence in the
horticulture sector.

? Ben Doherty, ‘Hungry, Poor, Exploited: Alarm over Australia’s Import of Farm Workers’, The Guardian (online), 3 August 2017 <https://www.theguardian.com/global-
development/2017/aug/03/hungry-poor-exploited-alarm-over-australias-import-of-farm-workers>; ABC, above n 6; Nick McKenzie and Richard Baker, ‘Fruits of their
Labour: Investigation into Exploitation of Migrant Fruit Picking Workers in Australia’, The Sydney Morning Herald (online), November 2016 <http://www.smh.com.au/

interactive/2016/fruit-picking-investigation/>.

5

Elsa Underhill and Malcolm Rimmer, ‘Layered Vulnerability: Temporary Migrants in Australian Horticulture’ (2015) 58 Journal of Industrial Relations 608.

Senate Education and Employment References Committee, A National Disgrace: The Exploitation of Temporary Work Visa Holders (Report, Parliament of Australia, 17

March 2016); Joint Standing Committee on Foreign Affairs, Defence and Trade, Hidden in Plain Sight: An Inquiry into Establishing a Modern Slavery Act in Australia

(Report, Parliament of Australia, December 2017).
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Association 9th Biennial National Conference, Gold Coast, 9 November 2018).

3

Fair Work Ombudsman, 417 Visa Inquiry, above n 12.

18 Senate Education and Employment References Committee, above n 11.

Howe et al, Sustainable Solutions, above n 4.
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Non-compliance with labour standards
negatively impacts not just workers, but also
growers and their communities. As well as
providing labour for growers, temporary
migrant workers spend their money in

the community on accommodation, food
and entertainment. Non-compliance with
labour standards and other mistreatment
of temporary migrant workers will build a
negative reputation for regions and reduce
labour supply to those regions and the level
of income in their businesses.

In the focus groups, WHMs told us of

some regions they considered ‘exploitation
hotspots’ which they would never visit to do
farm work. These ‘no go’ zones became quite
well known amongst the WHM community
on Facebook. Temporary migrant workers
can choose which country to travel to and,

if they choose to work in horticulture, can
choose from many regions within Australia.
Therefore, regions are in competition with
each other and Australia is in competition
with other nations to attract visitors and
workers. Maintaining a good reputation in
terms of how workers are treated is crucial,
particularly given the ease with which
information can spread quickly via social media.

STAKEHOLDER PERSPECTIVES

“Most of them have at least one story to tell. I mean we backpackers — I think
what comes up the most is cities like Bundaberg or Mildura or — yeah I don’t
know, cities like that, Griffith ... These are places where all the backpackers say,
‘Don’t go there, don’t go there ...”

WHM (Stanthorpe)

“Are backpackers necessary for the area? Yes, they certainly are. Is there
exploitation going on? Yes, there certainly is. Is that exploitation damaging the
reputation of Stanthorpe as an area to come to? I’d say it’s probably damaging
a lot of areas. A lot of the kids see it as a necessary evil. They’ll certainly report
it. They’ll do their 88 days and suffer or they might do 20 here, 30 there and
30 there to get their 88 and find one good area and a couple of bad areas. The
bad area will get reported. Now if that bad area happens to be Stanthorpe that
they ended up with the wrong farmer it taints the whole district. That’s the big

problem. I don’t think the older farmer has woken up to the fact that social
media a) exists and b) goes at the speed of light. They think that they can do what
they’ve done for years before and nobody cares and nobody will find out.”

Accommodation provider (Stanthorpe)

FINDING #2: THE HORTIGULTURE LABOUR
MARKET IS SEGMENTED AND PRODUGES A
RAGE TO THE BOTTOM IN LABOUR STANDARDS

This section examines the different sources
of labour available in the horticulture labour
market. It demonstrates how reliance on
different sources is not solely based on

the price of labour as reflected in wages. It
also reflects the preferences of growers for
a workforce with particular characteristics
relating to their labour productivity,
flexibility, ease of recruitment, regulatory
burdens and other related differential
features associated with each source of
labour supply.

Segmentation is a process by which different
groups of workers in the labour market

are compartmentalised, thereby resulting

in different labour market outcomes for
different sets of workers.

As Paul Ryan, a leading labour economist,
has observed, “segmentation becomes interesting
when it results in the failure of the labour market
to treat its participants even-handedly, in that

1t accords significantly different opportunities
and rewards to otherwise comparable people.

The functioning of such a labour market, then,
diverges considerably from the competitive
norm”>.?!

This section exposes how the horticulture
labour market diverges from the ‘competitive
norm’. We found that temporary migrant
workers who perform the occupation of
pickers, packers and graders do not receive
consistently comparable wages and conditions.

Our analysis shows how disparity in the
immigration settings present in various
visas combines with poor enforcement
of labour standards to produce a
segmented horticulture labour market
where there is a clear divergence in the
wages and conditions received for the
same occupation within the horticulture
labour market.

We identify two main types of segmentation
involving temporary migrant workers. First,
between WHMs and Seasonal Workers

from the Pacific and second, between
undocumented workers and workers who are
employed in compliance with a valid visa.

2! Paul Ryan, ‘Segmentation, Duality and the Internal Labour Market’ in Frank Wilkinson (ed), The Dynamics of Labour Market Segmentation (Academic Press, 1981) 3, 4.
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The horticulture industry’s segmented
labour market has a number of
consequences. In this section we discuss the
three most significant.

First, this segmentation produces a
compartmentalised workforce with different
levels of vulnerability in the labour market.
It enables growers and contractors to avoid
compliance with labour standards with
relative ease and impunity.

Second, this segmentation produces groups
of workers with different work ethic and skill.
This enables growers who use particular
segments of the workforce to achieve greater
efficiency and labour productivity, thereby
reducing the cost of labour per unit of
output.

Third, it results in unfair competition
amongst employers by enabling some
employers to gain a competitive advantage
through using segments of the workforce
who accept lower wages and conditions
because they have fewer rights and less
bargaining power. In short, this segmentation
produces unfair competition which results in
an uneven playing field.

STAKEHOLDER PERSPECTIVE ON
LABOUR MARKET SEGMENTATION

“We need to talk about the cohorts
within this space separately, because
the backpacker, what they face
versus the undocumented versus

the permanent resident, the asylum
seeker, the visa holder [all have]
different ... layers of exploitability. So
you’ve got people on Centrelink who
are exploitable in a particular way.
An asylum seeker is exploitable in a
particular way, and then backpackers
— so the less educated you are, or the
more precarious your position, the
more exploitable you are, obviously.
Backpackers are exploitable because
they want to get the 88 days’ kick on
visa, and that could be exploitable in
the sexual with the young woman or
whatever the case may be, or ‘Do this
and I’ll sign off on it and you don’t
have to work a day at my farm’. And
then you’ve got the undocumented,
who are just completely precarious.”
Community group representative
(Mildura)

We argue for a reduction in labour market
segmentation produced through migration
regulation and controls to mitigate

these effects in order to reduce worker
exploitation, safeguard the industry’s
reputation and improve the legality and
efficiency of its labour supply.

Substitution effect

The term ‘substitution effect’ has its origins
in economics, which refers to a ‘substitution
effect’ as an understanding that when prices
rise, or incomes decrease, households will
make less costly decisions for allocating their
resources.?

Applying this term to the horticulture
labour market, a ‘substitution effect’ would
be understood as referring to horticulture
employers preferring one group of workers
over another based on the cost of labour.

There is a clear substitution effect between
undocumented workers and workers entitled
to work in the horticulture industry. The
opportunity to pay undocumented workers
in cash and considerably below award
wages is used by unscrupulous labour hire
contractors and growers to unfairly reduce
costs and gain a competitive advantage

over compliant growers. The low risk of
detection of non-compliant behaviour, and
the small financial penalties that accompany
non-compliance, further increases the
attractiveness of this option.

There is also a clear substitution effect
between WHMs and Seasonal Workers from
the Pacific. The lack of regulation and lower
costs associated with employing WHMs is a
likely reason for the much greater reliance on
WHMs in the industry.

The horticulture industry has available to

it a number of different sources of labour,
each with a different level of regulation and
oversight. This has created opportunities for
some growers to use unregulated and under-
regulated sources of horticulture labour to
reduce labour costs. This undermines the
ability of the horticulture industry to be a
level playing field.

As the relationship between wages and
productivity affects business profits, it is
unsurprising that different growers use
different segments of the labour market to
maximise their return. The two dominant
sources of horticulture labour reflect this.

Evidence from the case studies suggests that
undocumented workers are perceived as
low cost and highly productive, and WHMs

are generally regarded as moderately low
cost and generally unproductive, although
growers reported backpackers from Asian
countries as highly productive. In contrast,
SWP workers are generally regarded as
highly productive by growers who employ
them but they are perceived as a more
expensive source of labour because of the
costs associated with engaging with the SWP.

The segmented horticulture labour
market and its capacity to produce a ‘race
to the bottom’ in labour standards has
been observed in two recent scholarly
examinations of the industry.

In one account, the authors state that,
“[there is an] increasing tension between
different types of intermediary: contractors who
hire documented workers ethically (including
WHMs) and operate within the law, contractors
who hire documented workers but ignore legal
employment obligations, and those who engage
and exploit undocumented workers. There seems
little doubt that the latter are driving the erosion
of employment conditions in a workforce already
noted for its vulnerabiliry”.?

In another scholarly account, the authors
argue that there is a greater reliance on
WHMs than SWP workers because “/the
higher the regulated wage, the greater the
incentive to avoid it by using an unregulated
option. The weaker the enforcement regime,
the greater the incentive to use the unregulated

option™.**

A key reason why some sources of labour
are more expensive for growers is because
they involve a greater degree of regulation
and are likely to attract a higher volume of
complaints about exploitative work from
workers.

The competition between the various sources
of labour in the horticulture labour market
was also noted in a recent parliamentary
inquiry into the SWP. The Chair of the

Joint Standing Committee on Migration,
Louise Markus MP, observed that “/w/hile
the impetus for establishing the working holiday
visa is for cultural exchange, the reality is it fills
a significant labour gap within the industry and
1s in direct competition with the Seasonal Worker

Programme”.”®

Table 2.1 summarises the different levels of
regulation for each source of workers and
their likelihood to report exploitation to the
authorities.

2 See, eg, Orley Ashenfelter and James Heckman, “The Estimation of Income and Substitution Effects in a Model of Family Labor Supply’ (1974) 42 Econometrica 73.

23

10.1007/s10551-016-3351-z.

Elsa Underhill et al, ‘Migration Intermediaries and Codes of Conduct: Temporary Migrant Workers in Australian Horticulture’ (2016) Fournal of Business Ethics DOI

24 Richard Curtain et al, ‘Pacific Seasonal Workers: Learning from the Contrasting Temporary Migration Outcomes in Australian and New Zealand Horticulture’ (2018) 5 Asia

& The Pacific Policy Studies 462, 474.

25
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TABLE 2.1 CHARACTERISTICGS OF DIFFERENT SOURCES OF HORTICULTURE LABOUR

Source of Labour

Types of Regulation on Employers of this
Source of Labour

Likelihood this Source of Labour will Report Non-
Compliance

Seasonal Worker Program

« Employers have to be approved in advance
« Employers are subject to site visits and audits

* Employers have to provide an induction for
workers, and invite the FWO and unions

« Employers can be suspended from the SWP
for non-compliance

« Employers are responsible for arranging
pastoral care and accommodation

* Employers are subject to monitoring by
the FWO

Although SWP workers have access to a special hotline
administered by the Department of Jobs, it is unlikely
workers will complain to either the FWO or this hotline
because of their desire to remain in Australia for the
duration of the season and to return for subsequent
seasons. Some SWP workers in the Griffith case study
reported a fear of retribution (including beatings)

and of their passports being held by the sponsoring
employer.

Local Workers

« Employers are subject to monitoring by FWO

Local workers have security of residence so are more
likely to complain to authorities about exploitation as
they are not concerned with being deported. However,
many local workers in horticulture rely on cash-in-hand
payments and are unlikely to report growers when

they are complicit in tax evasion. It is less likely local
workers will remain in exploitative work because they
have access to welfare and do not usually have an acute
need for work like many groups of temporary migrant
workers in horticulture such as WHMs, international
students and undocumented workers. When faced

with poor conditions that may lead to exploitation,
these workers are more likely to choose ‘exit’ over
‘voice’, particularly given the absence of unions in many
workplaces.

International Students

« Employers are subject to monitoring by
the FWO

International students are the group of temporary
migrant workers with a valid work visa who make the
fewest requests for assistance to the FWO each year.
This suggests that, as a group, international students are
unlikely to report exploitative work to the FWO.

Also, international students who are working in breach
of their visa condition which only permits 40 hours
paid work per fortnight during semester are unlikely
to report exploitative work to the FWO because of the
concern that they will be deported.

Working Holiday Makers

« Employers are subject to monitoring by
the FWO

* Employers have to register with the Australian
Taxation Office if they employ WHMs

WHMs are unlikely to report exploitative work to the
FWO when they are completing their 88 days during
their first year, or six months farm work in their second
year, because of their need to complete this work in
order to gain a visa extension.

WHDMs are also unlikely to complain about exploitative
work because of their transient commitment and
involvement in the horticulture industry. Many WHMs
know they only have to remain in the industry for a
short time to gain a visa extension and thus have less of
a vested interest in addressing exploitative work.

Undocumented workers

« Employers are subject to monitoring by
the FWO

Undocumented workers are highly unlikely to contact
the FWO because they do not have a valid visa and are
extremely fearful of detection because they perceive
that this could lead to their deportation. Given their
incapacity to exercise ‘voice’ and limited options for
‘exit’, these workers are most likely to opt for ‘silence’
and thus tolerate exploitation.

Evidence from the focus groups and interviews also
revealed that different sources of workers are treated
differently, and in particular, remunerated differently, in
the horticulture labour market. These exposed the segmented
nature of horticulture labour in Australia and the capacity of this
segmentation to erode wages and conditions for workers.
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The role of labour hire in segmenting the
horticulture labour market

Although the role of labour hire in the
horticulture industry is examined separately
in Chapter 4, it is important to note that
the segmentation of the horticulture

labour market is largely facilitated through
the industry’s reliance on labour hire
contractor’s ability to funnel and connect
workers to particular jobs/farms.

Our research found that a strong feature of
growers’ reliance on labour hire contractors
was in the ability of this relationship to allow
them to select a workforce with certain
attributes. Many growers we interviewed
had clear views on the relative productivity
of workers from different countries and
ethnicities, with a general preference for
workers from Asian countries rather than
Europeans. As one grower stated:

“They [the labour hire contractor] know I
prefer Asians. Yes they know that but again

if the Asians aren’t there and [another
grower] has gobbled them all up then you
know I will take the Europeans. I got nothing
against Europeans they just don’t work as
well as the Asians, seriously they don’t. And
1t seems to take them longer to grasp the
tasks they’re being asked to do”.?®

Providing a tailored service to growers’
specific preferences was part of what could
make a labour hire contractor more attractive
to growers. As a director of a labour hire firm
stated to the research team:

“What we do is we ask them what
demographic works for them or in their
experience has worked for them well in the
past. That’s not a racial profiling. It’s more
of a work ethic profile than anything else ...
we say to them ‘what has worked for you
before? I know you only had five employees
now you’re going to 20, it’s a bit hard to
answer that question, but what did work for
you when you had your five employees?’ ‘Oh
look we found the Tarwanese to be fantastic’
or ‘W found the Koreans to be excellent’ or
‘We found the French to be the best’. All that
feedback for us is great because it gets the
round peg in the round hole or assists us to
do that”.*

This indicates that growers’ notion of what
‘work ethic’ might look like is often closely
linked to a preference for workers with
particular kinds of ethnic heritage, in ways that
distinctly resemble ethnic profiling. 2

Another segmentation enabled by reliance on
labour hire contractors was between workers
on different visas. Growers could choose
which type of visa holder they preferred
through their use of a contractor.

Some contractors specialised in certain types
of visa holders like WHMs or SWP workers,
whereas others we interviewed offered both
types of visa holders. A Katherine grower
who used a labour hire contractor to access
SWP workers reported a much better
outcome from relying on this segment of the
labour market. He stated:

“It’s more expensive with these guys [SWP
workers] but they know their job a lot better.
With backpackers they come and go too fast
and you’re always training people and it’s
very wnefficient. [With the SWP workers]
you know you’ve got that pool who know
what they’re doing and they become
professional at harvesting melons.”*

We found that a third type of labour market
segmentation, made possible through the
presence of labour hire contractors, was between
documented and undocumented workers.

Many growers reported that there were
opportunities to use non-compliant labour
hire contractors engaging this group of
workers through regular approaches by
phone and farm visits. For example, a
number of Wanneroo growers told us

that labour hire contractors supplying
undocumented workers were “everywhere”.
One labour hire contractor based in Orange
reported that it was hard to compete with
contractors who supplied undocumented
workers as these were more productive:

“Thas 1s another pressure, we have training,
so for the illegal people, it’s easy because they
are working like every year, almost three to
four years and they know what to do. Of
course, their performance is much better but
we can’t do it [because we employ WHMs]”.>°

26 Focus group with growers (Wanneroo).
27 Director of LH1 (Wanneroo).

28 Robert MacKenzie and Chris Forde, “The Rhetoric of the “Good Worker” Versus the Realities of Employers’ Use and the Experiences of Migrant Workers’ (2009) 23 Work

Employment and Sociery 142.

29 Grower (Katherine).
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Conclusion

This Chapter identifies the highly
segmented nature of the horticulture labour
market in Australia. This segmentation
facilitates non-compliance with labour
standards as unscrupulous growers can
select a workforce which is less regulated,
and less likely to report non-compliance.

The first segmentation is between
WHMs and SWP workers as the two

main sources of temporary migrant labour
available to growers. In conjunction

with the evidence presented in Chapter

10 on the WHM Program and Chapter

11 on the SWDP, we have identified clear
disparities in the regulatory framework
between the SWP and the WHM program
as a significant reason for the limited take
up of the SWP in favour of the WHM
program. This limited take up of the SWP
is also attributable to the prevalence of
undocumented workers in the horticulture
industry, with this substitution effect largely
occurring because of perceptions to do with
the low costs and high productivity of this
group of workers.

An early evaluation report of the SWP
observed that this program was being
undercut by “alternative sources of cheap
labour with illegal and undocumented
workers”.>" A more recent Senate inquiry
found that “/i/n effect, the government
clearly views the WHM as a de-facto working
visa to bring low-skilled labour into the
country”.?* This is especially apparent in
the government’s recent announcement
to allow WHMs to extend their visa to a
third year following six month’s work in
horticulture during their second year.>

The differences in the regulatory
frameworks for the WHM program and

the SWP produce a clear distortion in

the horticulture labour market, making

one migrant worker visa option more
attractive than the other. This has created a
‘substitution effect’ (largely, but not solely
based on labour costs) between the two visa
schemes.

The second segmentation is between
workers with the right to work in horticulture
and undocumented workers, a group which
is examined more closely in Chapter 5.
Undocumented workers are highly attractive
to growers as they are an unregulated source
of labour and therefore low cost and low risk,
and are usually considered highly productive
because of their experience and aptitude for
horticulture work.

STAKEHOLDER PERSPECTIVES: DIFFERENT WAGES FOR DIFFERENT SOURCES
OF HORTICULTURAL LABOUR

“I know for a fact some apple packers down there, they’ve told me, have
illegals in there and they just fly under the radar, they pay them cheaper than
backpackers, and those guys aren’t playing the same level field as other apple
packers in the industry. So it’s the illegals that get exploited, not necessarily
the backpackers.”

Grower (Orange)

“But the price was actually really wrong. Like we got $27 for a thing of oranges.
But his farm, I don’t know why but they had a really bad season. So the fruit

was really, really small and lots of bad fruit. So we went to see a guy [from the
labour hire company] and he went to see the farmer and he said ‘You have to
pay more...". We had four people I think on one bin and it took us two hours. So
you’re like two hours for four people and you get $27 for everybody. And so the
farmer said, ‘Oh no, I won’t pay more, I can get Asians, they do it.” And he didn’t
even pay us. He didn’t pay us.”

Harvest workers (Stanthorpe)

“Backpackers are paid cheaper ... They have a certain wage. So I think the
farmers would employ backpackers instead of the normal [local] pickers.”
Industry stakeholder (Griffith)

“Or varying piece rates. That’s the other one that I came across in Queensland
recently ... so it was different visa categories and different ethnicities got
different bin rates for the same work. So locals got $90 a bin, Seasonal Workers
got $70 a bin and it kind of went down from there ... Backpackers, then, mostly
Taiwanese and Hong Kong and undocumented got the least”

Community representative (Griffith)

“The SWP has built-in requirements that workers be educated about their
rights, are able to raise issues when they occur, and there are real consequences
for employers when they behave badly or illegally. Because all participants in the
scheme must be pre-approved by the federal government, labour hire companies
and producers that do the wrong thing can and are suspended from the
program, creating a stronger incentive for compliance. The SWP is not perfect
but it does have the best built-in protections, and it is currently competing

with the rest of the unregulated visa and labour hire world, which stymies the
program’s growth.”

Union official (NUW)

Our analysis shows the segmented
horticulture labour market to be clearly
undesirable, in terms of addressing both
worker exploitation and horticulture labour
supply challenges. A more coherent approach
is required so that the different sources of
horticulture labour do not undermine each
other and produce unintended consequences
of detriment to workers and the horticulture
industry as a whole. The regulatory burden
and costs associated with each source of
horticulture labour should be commensurate
so that there is less capacity for unscrupulous
growers to select a more vulnerable source

of labour.

LH3 contractor (Orange).

31 Cheryl Reed et al, Final Evaluation of the Pacific Seasonal Worker Pilot Scheme (Final Report No 53197, Department of Education, Employment and Workplace Relations,

September 2011) 10.

32 Senate Education and Employment References Committee, above n 11, 119.

Department of Home Affairs, Changes to the Working Holiday MakerVisa Program (7 November 2018) <https://www.homeaffairs.gov.au/news-subsite/Pages/2018-Nov/

working%20holiday%20maker%20visa%20program.aspx>.

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry

15



CHAPTER THREE
SUPPLY GHAIN PRESSURES

Introduction

Supply chains mediate the sale of produce harvested by fruit and vegetable
growers. Before reaching consumers, this produce is purchased from

growers by supermarkets, food retailers, food processers or wholesalers, or
sold through growers’ markets.

Produce sold to consumers overseas may
require the involvement of export, import
and other trading agents. Transportation

and distribution companies will typically

be involved in moving produce from farms
to these other actors in the supply chain.
Traders and other companies may be involved
between these stages (see Figure 3.1).

Each stage of the supply chain requires

a commercial transaction in which the
bargaining power of the grower to negotiate
a fair price may be constrained. The often
large and commercially powerful nature of
‘lead firms’ at the consumer-end of supply
chains e.g. supermarkets, wholesalers,
transportation and distribution companies,
accounts for why growers are often in a
weak bargaining position.>* Many of these
lead firms have increased their commercial
presence as a result of market concentration
and business consolidation through mergers
and acquisitions, which have been driven by
financial pressures for increased short-term
shareholder returns.?®

These features have come to characterise
agro-food industries in many countries. They
have shifted power dynamics within supply
chains from growers and other supplier firms
located at the producer end to lead firms
closer to the consumer end.?® Lead firms
often purchase produce from a large number
of growers both to serve their consumer base
and spread their risk. This can enable lead
firms to dictate the price and other standards
to individual growers who must comply to
complete the transaction and maintain the
commercial relationship.

The following findings are presented in
this section:

1.Supply chain pressures can create
planning and compliance challenges for
growers in terms of the ability of growers
to plan their current and future workforce
needs and comply with labour standards.

2.Supply chain pressures are a potential
source for improving labour standards
in horticulture.

3.Industry-led initiatives such as Fair
Farms are welcome developments in
improving compliance with labour standards.

4.International evidence indicates that
multi-stakeholder forms of regulation that
involve workers, unions or community
organisations are more effective than
industry-led initiatives at improving
labour standards and minimising supply
chain risks.

5.Attempts to regulate supply chain pressures
may be undermined without competition
policy reform and a systematic review of
industry dynamics to encourage growers
and supplier firms to compete more

on quality, innovation and productivity
rather than cost-minimisation.

FIGURE 3.1 PRODUCTION AND DISTRIBUTION CHAIN FOR HORTICULTURE PRODUCE”
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3 Jimmy Donaghey et al, ‘From Employment Relations to Consumption Relations: Balancing Labor Governance in Global Supply Chains’ (2014) 53 Human Resource Management 229.

% Peter Dicken, Global Shift: Mapping the Changing Contours of the World Economy (Guilford Press, 7th ed, 2015) ch 13.

%% Bill Vorley, Food, Inc: Corporate Concentration from Farm to Consumer (UK Food Group, 2003).

37

Adapted from Industry Commission, Horticulture (Report no 29, 18 February 1993) 96.
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CHALLENGE #1: ADDRESSING PRICE
PRESSURES FROM SUPERMARKETS

Many growers we interviewed claimed that
the prices they were able to sell their produce
for had not kept pace with inflation in recent
years. Once adjusted for inflation, this amounts
to a decline in real terms in the prices that
growers receive for their produce. While this
scenario differs between different crops, one
stone fruit grower told us “we are getting no
more now per kilo than we were in 1988”.38

Prices are affected by a large range of factors,
most fundamentally the amount of supply

of and demand for a particular product in a
particular exchange market. But prices are
also determined by the bargaining power of
actors engaged in commercial exchanges in
the market place.

Generally speaking the bargaining power
lead firms that buy horticulture produce in
the Australian market has increased in recent
years while the bargaining power of the
supplier firms that sell this produce

has diminished.

In particular, many large lead firms, such as
supermarkets and large food brands, have
been able to use their commercial power to
dictate prices or make changes in delivery

orders at short notice. This is evident in the
‘price wars’ between the major Australian
supermarkets which has resulted in pressure
on growers to reduce the costs of production.

According to one grower, “Woolworths and
Coles are the major outlets. They set their price
on a week to week basis. If they get it wrong,
they’ll drop the price midweek”.>

Other growers reported that supermarkets
had terminated commercial contracts

at short notice thus putting them in a
vulnerable position.

Labour is the largest component of cash
costs for growers, as presented in Table 3.1.
Labour is also one of the few inputs over
which growers have control.*® Therefore,
when supply chain pressures intensify,
growers looking to gain an unfair competitive
advantage may resort to underpaying

their workers and fail to comply with the
Horticulture Award.

Some growers disputed this perspective,
saying they would always meet their legal
obligations to their workers regardless of
competitive pressures. However, other
growers acknowledged that supply chain
and other cost pressures did increase the
imperative to ensure that their practices for
managing labour were efficient.

From a different perspective, a farm worker
reported being paid a different wage rate
each week depending on the fluctuating
market price for blueberries. He stated,
“some days we would go and the price of punnets
would be 80 cents but then other days it would be
over a dollar and then it would be back down to
80 cents. It was so ridiculous, we got a different
pay packet depending on the price of punnets.”

In the horticulture context, the major
retailers have consistently maintained that
responsibility for breaches of workplace
laws is the sole responsibility of the Fair
Work Ombudsman (FWO). Although
major retailers encourage individuals or
organisations that have evidence of a breach
to take it to the FWO, the retailers do not
largely get involved in investigating breaches
themselves.*!

Even following the 2015 ABC Four Corners
investigation into exploitation of workers

in the horticulture industry, in which

certain grocery chains were implicated,

the major retailers did not introduce more
stringent auditing of the workforces of their
suppliers.*? At a subsequent Senate inquiry,
a representative from Woolworths stated that
it would not conduct an audit as this would
place extra costs on suppliers.*?

TABLE 3.1 MAJOR COMPONENTS OF CASH COSTS, VEGETABLE-GROWING FARMS, AUSTRALIA, 201617 TO 201718, AVERAGE PER FARM
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Source: Australian Bureau of Agricultural and Resource Economics and Sciences (2018) Selected physical and financial characteristics by state —
Australian vegetable growing farms: 2016—17 and 2017-18. Canberra: Department of Agriculture, Figure 16.

3 Grower (QLD).
* Grower (QLD).

40 David Weil, The Fissured Workplace (Harvard University Press, 2014).

41

2 ABC, above n 6.

43

Senate Education and Employment References Committee, above n 11, 283.

Senate Education and Employment References Committee, above n 11.
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STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES
ON GROWERS

“The risk of Woolworths or Coles or Aldi not buying from us is significant but it
doesn’t influence our labour decisions. We’ve already made a huge commitment to
buy land, equipment and the seed pipeline, so we’re already committed to the game.
You can’t be half pregnant; we’re committed to going, we’ve bought things and so
therefore we’ve got to hire the labour to do the job. What we need to make sure is
we’re delivering in terms of price and quality to make sure we’ve got the business.
That means we’ve got to have the right people and controlling labour costs is the key
lever to doing that. Every year the price of products is going down, the prices for all
farm produce is going down not going up. And offsetting that you’ve got electricity
going up, insurance going up, labour costs going up. So you need to get more
efficient to be able to make sure you survive long term.”

Grower (SA)

“We were supplying [a supermarket] about 60 tonnes a week of [product name
omitted]. We put our price up in a tender, because they do tenders every six months,
less than CPI and we lost the business overnight so we were left with 60 tonnes. That
is the sort of ruthlessness they are.”

Grower (SA)

“Some growers supply wholly to supermarkets. Some have a mix of some going

to supermarkets, some going to wholesale markets ... To hear stories when you

say, ‘Well, okay, you’re sending off to the markets; what will you get?’ [Growers]

say, ‘Well, I don’t know until the day’. To hear stories like that, gee, how can you
control your business with expenses that you have that are typically fixed, when this
income is sort of quite fluid? ... That this low price [growers] might be getting, is that
impacting on the employee on the farm getting underpaid? Or is it that you’ve done
really well and there’s another reason for that employee getting underpaid? So we’re
very very interested in supply chain pressures and how we might influence that if we
see that there’s a problem up the supply chain.”

FWO official (QLD)

“The supermarkets, the pressure that’s put on farmers to provide goods at certain prices,
and they really squeeze them ... Our farmers get very little help at all from anybody. A
lot of them are not doing very well at all or are only just surviving. Basically Australians
don’t pay enough for their fruit and vegetables. That’s the bottom line and if they
were really paying what they’re worth, in terms of how much it is actually costing to
pick that tomato and spray that paddock and all that stuff, they’d be paying quite a
bit more. But the supermarkets just keep squeezing and squeezing and squeezing.
And then they threaten them: ‘we’ll go and get them from New Zealand or we’ll go
and get them from China’. It’s just disgusting what our farmers put up with.”
Employment services provider (QLD)

Despite the revelation of widespread Rosemary Owens concludes, “/w/hen

exploitation particularly of temporary
migrant workers, the major retailers consider
Australia to be ‘low risk’ because of its
robust workplace laws and mechanisms for
monitoring compliance.** In her analysis of
retailers’ response to the ABC Four Corners
investigation, Australian labour law scholar

confronted with the evidence of exploitation,
the [retailers] frequently resorted to platitudes
defending the values of their organisation and
restating their commirment to ethical behaviour
by all in the supply line”.*

A grower we interviewed stated, “If you get
rid of the undocumented [workers], I tell you now,
Coles andWoolies will only have half their produce.
And as much as they’ve got their ethical sourcing

and everything, they turn a blind eye”.*°

A labour hire contractor we interviewed
stated, “They just don’t care — Woolies and
Coles, their buyers, their main buyers are
standing on their pedestal going, ‘Everyone has
to be doing the right thing here, everyone has to
be moral about what they do’ and all the rest of
1t, but they don’t give a shit frankly. They really
don’t care so long as they’re getting their produce
at that price”.*

CHALLENGE #2: DEVELOPING SUPPLY
CHAIN REGULATION FOR IMPROVING
COMPLIANCE

Supply chain and labour issues in
horticulture were a focus of the final report
of the 2017 inquiry by a joint committee
of the Australian Parliament into the
establishment of a Modern Slavery Act.*®
The report noted that evidence to the
committee:

“highlighted that the long-standing
challenges faced by the horticultural industry
to secure a reliable and efficient labour force
have been compounded by recent changes to
the relationship between supermarkets and
suppliers... The Committee heard that the
low prices set by supermarkets for produce is
putting increasing pressures on farmers and
growers to reduce labour costs to ensure

farms are economically viable”.*

The report acknowledged that there
were several factors contributing to the
labour challenges facing horticulture.
However, it singled out supply chain
pressures as important and made several
recommendations to address this.

The Modern Slavery Act inquiry supported
the creation of a mandatory supply chain
reporting requirement. If enacted this

would require organisations with annual
revenues of $100 million or more to provide
annual reports to the Australian government
regarding the composition of their
organisational structures and supply chains
and the policies adopted to address modern
slavery practices to ensure that such practices
are not currently taking place, and are
unlikely to take place, within their businesses
and supply chains. Such policies include due
diligence and remediation processes and
training for staff about modern slavery.*®

4

S

Ibid 283-7.

4

G

Labour Migration in the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 393, 396.

4

&

Focus group with growers (WA).
47 Labour hire contractor (WA).

4

3

Rosemary Owens, “The Global Challenge of Temporary Labour Migration: Regulatory Responses and Possibilities’ in Joanna Howe and Rosemary Owens (eds), Temporary

The Committee adopted a ‘a non-legal umbrella definition’ of modern slavery that included “slavery, servitude, forced labour, trafficking in persons, forced marriage, child

trafficking, debt bondage and other slavery-like practices”, see: Joint Standing Committee on Foreign Affairs, Defence and Trade, above n 11, 47.

I

Ibid 282-3.
Ibid 93-139.

5

2
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Modern slavery or supply chain transparency
legislation has already been adopted in
several overseas jurisdictions including the
United Kingdom and California. Were it to
be implemented in Australia it would build
upon several other initiatives in which lead
firms in the horticulture supply chain, such
as supermarkets and food retailers, seek to
improve positively grower practices. This

is achieved by mandating that lead firms
incorporate certain labour standards into
their certification requirements for produce
that is sold in the domestic market.

We now turn to a number of different
initiatives seeking to foster compliance with
labour standards in the supply chain.

STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES
ON WORKERS

“What we’ve seen over the last decade is a move from those supermarkets to direct-
supplier relationships, which has led to the emergence of large farms and to intense
competition between farms to get business from the major supermarkets. What that
does is put price pressure downwards in the supply chain, and what we’ve seen is that
the people who wear the cost of that are the workers.”

(George Robertson, NUW, evidence presented to the Australian Parliament’s
Joint Committee inquiry into establishing a Modern Slavery Act in Australia).

“We do not set the price of our produce in the majority of cases in Australia. We largely
operate under a duopoly system, and the big supermarkets don’t have to advertise how
much they are paying the grower ... Without some reform to that system of our supply
chain, any efforts to stamp out exploitation at the farm level will be futile, because
many growers do not have a choice as to how much they can afford to pay their staff
members, if they are able to get any staff at all.”

(Emma Germano, VFF, evidence presented to the Australian Parliament’s
Joint Commiittee inquiry into establishing a Modern Slavery Act in Australia).
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Global G.A.P.

GlobalGAP is a code of practice for ‘Good
Agricultural Practices’ among European
retailers requiring horticulture suppliers to
maintain certain quality standards including
workers’ welfare and workplace health and
safety. This has encouraged growers in some
countries to improve their labour practices to
meet accreditation requirements. For instance,
Horticulture New Zealand, a national industry
association, has promoted GlobalGAP to its
affiliates to improve the reputation of the local
industry, which relies heavily on export
markets, resulting in over 1,500 New
Zealand producers becoming accredited.!
GlobalGAP is discussed more extensively in
Chapter 13: The New Zealand Approach.

Sedex

Sedex, or the Supplier Ethical Data Exchange,
has been a mechanism favoured by many
retailers internationally for eradicating modern
slavery practices, minimising supply chain
risks and improving labour standards. Sedex
is a large membership based platform with
headquarters in the UK. It is used by lead
firms in over 150 countries to share data about
the practices of suppliers and other actors in
their supply chains.>? This can help with lead
firms’ monitoring efforts and ensure they
only source from suppliers who comply with
established minimum standards.>

The Sedex process for horticulture involves
an audit that, among other things, requires
employers to guarantee that workers,
including those employed by contractors,
are being paid and treated in accordance
with legal minimum standards and also have
the right to work in Australia.”* While these
measures indicate that the process is focused
on ensuring legal compliance and minimising
the risks of non-compliance, there was a
view among some growers and industry
representatives interviewed that Sedex was
too general an instrument for the purposes
of monitoring standards in Australian
horticulture. A clear drawback of Sedex is

STAKEHOLDER PERSPECTIVES ON SEDEX

“[Sedex] use the same process as they do for making t-shirts in Sri Lanka as they do
for growing potatoes here. It just doesn’t make a lot of sense having things that are not
relevant to Australia. The reason why is because the supermarkets are looking for some
type of system to check, to have some type of auditing system to say: ‘yes, our suppliers,
our growers, are above board, environmentally, ethically [and] when you buy from us,

you know you’re buying from a reputable company’... [But] it’s so non-tailored and
they’re asking for things that just don’t make any sense.”

Industry association official (QLD)

“Supermarkets have a list of policy standards and self-regulation audits which act as

a smokescreen for, rather than as a deterrent, to exploitation. Self-regulation does not
work. It makes no difference to the lives of workers and wraps growers up in pointless
paperwork while the supermarket bureaucracy sleep well at night knowing a box has been
ticked. Any system where the perpetrator audits their own bad behaviours will always
be ineffective. We know of several farms that have passed the supermarkets’ Sedex
audits but still have undocumented workers, cash contractors and wage theft occurring.”

Union official (NUW)

that it only requires audits of those growers
who have undertaken a self-assessment
questionnaire and come out as medium to
high risk. This means that growers can be Sedex
accredited without going through an audit.

Fair Farms

Lead firms and growers have turned towards
the Fair Farms initiative to monitor labour
standards. Growcom has developed Fair
Farms as a certification scheme more
tailored to the specific features of Australian
horticulture than Sedex. According to an
industry representative, “the whole idea of
Fair Farms is ... about [growers] checking off
that [they] have got the right systems in place for

3 55

ethical employment”.
The main objectives of Fair Farms are:*°

e An industry owned and developed
standard benchmarked against Australian
workplace law

¢ A coordinated system of quality
training to support growers to understand
their obligations

* A pathway to certification, if required,
including a mechanism to enable cost-
effective, third-party audits by
competent auditors

* A credible certification that provides
certainty and transparency in the supply
chain and that enables businesses
committed to fair employment to differentiate
themselves from less reputable operators

e Data capture to enable industry and
customer reporting in relation to compliance

The Fair Farms approach is for the
horticulture industry to work with lead firms
particularly supermarkets and the FWO

to eradicate non-compliant practices by
excluding unscrupulous operators from the
supply chain. Growers registered with Fair
Farms will receive support and guidance

to maintain compliance and thereby meet
the program’s requirements. A Fair Farms
Training and Certification Program piloted
in October 2018 will be rolled out in 2019
to prepare growers for future audits by

lead firms participating in the initiative.

In October 2018, the federal government
announced a funding package of $1.5 million
for the Fair Farms scheme.

1

Mobility Workshop, Australian National University, Development Policy Centre, 2 June 2016).
52 Sedex Global, What is Sedex? (2018) <https://www.sedexglobal.com/about-us/what-is-sedex/>.

> Joint Standing Committee on Foreign Affairs, Defence and Trade, above n 11, 111.

54 Grower (SA).
>> Industry association official (QLD).

Richard Curtain, New Zealand’s Recognised Seasonal Employer Scheme and Australia’s Seasonal Worker Program:Why So Different Outcomes? (New Research on Pacific Labour

56 Growcom, Fair Farms Training & Certification Program: Information Sheet (2018) <https://www.growcom.com.au/fairfarmsinitiative/#!form/FairFarms>.
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STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES ON WORKERS

“We needed to do something that enabled good growers to be differentiated from those bad [non-compliant growers], because at

the moment, they all have access to the supply chain. I’ve seen products in the supermarket, grown by growers who I know have
[been] done by Fair Work three or four times ... We have an issue where the retailers really drive who can be paid. That’s how it works.
They are the big drivers in our sector. So we’ve been actually working with the retailers in developing a certification scheme, and an
education and training program to support growers to meet their obligations, but also provide a mechanism against which they can
be audited, which will demonstrate that they are compliant with Fair Work laws, plus a few other additional things that the retailers
are seeking. The Fair Work Ombudsman is also putting a lot of pressure on supermarkets to clean up their supply chains. We think
that’s a really good thing, because it’s not a level paying field if someone who is underpaying their workers can sell their product

into the supermarket. That means that the people who are doing the right things are at a massive competitive disadvantage. The Fair
Farms Initiative, or the Fair Farms Program, which is the certification program, will support growers to prepare for an audit that

they may want to have because their customers will demand it. Because regardless of whether we go with this path or another path,
the supermarkets are going down this path. What we want to be able to do is hold them accountable, to an extent, by this being an
industry-led scheme, to say, ‘Well, we know who supplies you. We know who’s got the certification. We know who’s part of the scheme.’
Because one of the frustrations that growers are continually raising with us is that.”

Industry association official (QLD)

“The only effective way to end exploitation in the supply chain is to ensure farm workers have freedom to come together in the union,
are empowered to speak out, and are protected when they raise issues. Empowered workers are their own day-to-day independent
auditors — they are the only way to shine a light on bad and unethical work practices, improve conditions across the supply chain, and

ensure that no industry falls into the shadows or has a business model that puts workers at risk.”

Union official (NUW)

CHALLENGE #3: INVOLVING MULTI-
STAKEHOLDER INITIATIVES IN SUPPLY
GHAIN REGULATION

Extensive international research has shown
that multi-stakeholder forms of supply chain
regulation that involve workers, unions

or NGOs in their design, governance and
monitoring, are generally more effective

at maintaining labour standards and
minimising supply chain risks for lead

firms and suppliers than industry-driven
regulation.”’

These initiatives also provide a channel for
worker involvement and participation, which
can be a valuable feedback mechanism

that can allow deficiencies in supply chain
regulation to be readily identified and
addressed.”® They can also address concerns
identified by researchers regarding the lack
of independence and specialised expertise
among third-party auditors.>’

By contrast, industry-driven regulation has
been criticised for being more difficult to
enforce, ineffective at providing sustained
improvements in working conditions and
for often being adopted by businesses whose
main concern is to portray themselves

as socially responsible rather than to
systematically improve standards.®°

While some studies have disputed this
perspective,® it does point to potential
limitations of Fair Farms, which could be
strengthened by involving unions and NGOs
more comprehensively in its operation.

The importance of unions and community
organisations in assisting workers to rectify
wage theft was indicated in a recent study
of temporary migrants’ ability to access
legal remedies in Australia, which found
that workers who relied on unions or
community organisations were far more
successful in achieving some rectification of
underpayments.®?

There are several examples of how multi-
stakeholder initiatives can benefit both
growers and workers.

In the United States, tripartite agreements
between supermarkets, food manufacturers,
growers, industry associations and unions
have been used to provide guarantees of
individual and collective rights and wage
standards to workers, assurances to growers
that they will receive prices high enough

to remain financially viable and dispute

resolution procedures to enable continuity of
production.

Another type of multi-stakeholder initiative
in the United States involves agreements
that guarantee specific production volumes
by growers in return for lead firms providing
payments into an industry fund, which
provides wage supplementations to workers.

Agreements along these lines have been
established between the Coalition of
Immokalee Workers and major lead firms
such as McDonald’s, Burger King and Taco
Bell. Under the Equitable Food Initiative
(EFI), certified growers agree to pay

higher wages to workers, establish worker
participation and development programs and
implement ethical recruitment practices as
the basis for high quality and more efficient
production. Supermarkets and food retailers
who participate in the program require their
fruit and vegetable suppliers to be certified
and in return pay higher prices for certified
produce to assist growers’ compliance. The
EFT’s design is thus “wholly built around the
principle of shared responsibility and shared
benefit within the supply chain.%*

See, eg, Donaghey et al, above n 34; Christina Niforou, ‘International Framework Agreements and Industrial Relations Governance: Global Rhetoric versus Local Realities’

(2012) 50 British Journal of Industrial Relations 352; Chris F Wright and Sarah Kaine, ‘Supply Chains, Production Networks and the Employment Relationship’ (2015) 57

Journal of Industrial Relations 483.

o
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Discussion Paper Series No 20, September 2015).

Kelly Pike and Shane Godfrey, Two Sides to Better Work — A Comparative Analysis of Worker and Management Perception on of the Impact of Better Work Lesotho (Better Work

* See, eg, Maki Hatanaka and Lawrence Busch, “Third-Party Certification in the Global Agrifood System: An Objective or Socially Mediated Governance Mechanism?’ (2008)

48 Sociologia Ruralis 73.
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Journal of Business Ethics 461.
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Berg and Farbenblum, above n 15.
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John Ruggie, Just Business: Multinational Corporations and Human Rights (WW Norton & Co, 2013).

Migration in the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 351;Weil, above n 40.
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the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 329.
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FAIR FARMS INITIATIVE

“We needed to do something that enabled good growers to be differentiated from
those bad [non-compliant growers], because at the moment, they all have access

to the supply chain. I’ve seen products in the supermarket, grown by growers who

I know have done by Fair Work three or four times... We have an issue where the
retailers really drive who can be paid. That’s how it works. They are the big drivers
in our sector. So we’ve been actually working with the retailers in developing a
certification scheme, and education and training program to support growers to
meet their obligations, but also provide a mechanism against which they can be
audited, which will demonstrate that they are compliant with Fair Work laws, plus a
few other additional things that the retailers are seeking. The Fair Work Ombudsman
is also putting a lot of pressure on supermarkets to clean up their supply chains.

We think that’s a really good thing, because it’s not a level paying field if someone
who is underpaying their workers can sell their product into the supermarket. That
means that the people who are doing the right things are at a massive competitive
disadvantage. The Fair Farms Initiative, or the Fair Farms Program, which is the
certification program, will support growers to prepare for an audit that they may
want to have because their customers will demand it. Because regardless of whether
we go with this path or another path, the supermarkets are going down this path.
What we want to be able to do is hold them accountable, to an extent, by this being
an industry-led scheme, to say, ‘Well, we know who supplies you. We know who’s got
the certification. We know who’s part of the scheme.” Because one of the frustrations

that growers are continually raising with us is that if you’re a good grower, you are
expected to jump through so many hoops to get your stuff on the shelves”

(Industry association official, QLD).

According to David Weil, a leading

US academic and former Head of the
Department of Labor’s Wage and Hour
Division, these multi-stakeholder models of
supply chain regulation can:

“addpress the distributional tension
underlying fissured decisions [associated
with commercial pressures from lead firms
onto their horticulture suppliers] by making
the lead food organization ... adjust the price
1t pays (and therefore the return it receives)
to accommodate better conditions for workers
at the base of the supply chain.”®

CHALLENGE #5: ADDRESSING
GOMPETITION POLICY AND CORPORATE
GOVERNANCE ISSUES

The initiatives created to regulate supply
chain pressures signify that there are

wider economic forces that constrain and
influence growers’ ability to source labour
and to comply with their obligations under
workplace laws.

As John Buchanan and colleagues note,

“no workplace is an island”; the commercial
practices of powerful organisations

influence employment practices of smaller
organisations they do business with.%

The nature of corporate governance and
competition policies influence the prices that
growers can obtain for their produce, which
can in turn influence labour supply and
regulation.

The Horticulture Code of Conduct under
the Competition and Consumer Act 2010 (Cth)
aims to provide transparency in growers’
commercial transactions with traders. The
Horticulture Code was first established

in 2006 as a voluntary instrument and
became mandatory on 1 April 2018. In
order to trade with each other legally, the
Horticulture Code requires growers and
traders to have a written contract in the
form of a Horticulture Produce Agreement.
This contract must clearly establish any
delivery requirements, quality and quantity
specifications, circumstances under which
produce may be rejected, and pricing and
payment arrangements including the timing
of payment, the formula using to determine
pricing, and whether commissions or fees are
to be charged.

The Horticulture Code also specifies that
growers and traders must act in good faith in
their dealings with the other party, contains
procedures for the resolution of disputes
and allows for the Australian Competition
and Consumer Competition to investigate to
ensure compliance. The Code only applies
to transactions between growers and traders.
It does not apply to trade between growers
and retailers, exporters or processors, but

“if a grower sells horticulture produce through
an agent to retailers, exporters, or processors, the
agreement between the grower and the agent will
be subject to the Code™.%"

A separate Food and Grocery Code of
Conduct sets out the terms and trading
conditions between supermarkets and their
suppliers. Signing this code is voluntary but
its provisions are mandatory for companies
that have elected to be bound by it. Of

the four companies that have signed the
Food and Grocery Code, three are major
supermarkets: ALDI, Coles and Woolworths.
Its provisions appear very similar to those
contained in the Horticulture Code.®® The
measures of both codes are designed to
ensure that the parties deal with each other
fairly and prevent any exploitative practices
from occurring.

Several growers and industry representatives
claim that despite the investigation and
compliance procedures set out in the
Horticulture Code and Food and Grocery
Code, they are not adequately enforced. This
can allow powerful parties to negotiate lower
prices, which can benefit consumers seeking
cheap produce. However, this scenario
disadvantages compliant growers because
the failure to maintain fair and transparent
commercial transactions between buyers and
sellers can result in an uneven playing field.

One potential consequence is that prices
can be set below the costs of production.
According to one industry association official:

“[The Horticulture Code] leaves far too
much to negotiation. Because growers tend
to be very small, and not have a lot of

65 Weil, above n 40, 262.
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market influence, too many of them under
this current arrangement are being rold to
take it or leave it. ‘Here’s a contract. You’re
required to have one under the [Code]. You
must sign this.” So when you read the details
on the contract, you find out there’s all these
circular clauses that actually mean that the
person who’s going to be doing the trading
has no responsibilities at all. [Contracts can
be renegotiated retrospectively] because that’s
what the agreements allow them to do.”°

The issue of shareholder demands for
short-term financial returns was another
factor that can also create pressure for
labour supply and regulation issues as it
discouraged growers from investing in
long-term strategies to address their
workforce needs.

One grower claimed that their bank

was reluctant to provide a loan for an
investment in their operation that was likely
to pay dividends over a long-term horizon
but not necessarily in the short-term.

Another grower said that changes in
ownership towards a single family-owned
business that emphasised long-term
value over short-term profits prompted
major changes in the company’s business
model. This led to a greater focus on
quality enhancement through technology
investment and high road employment
strategies such as direct employment and
skills development.

“We had different companies with different
owners and one of the catalysts that
changed [business strategy and employment
relations] was the one owner taking over

all parts of the business ... Before in the
group we had three companies with different

owners. Once we had common ownership over

the whole group we were able to work more
effectively together and design some of
these HR strategies.”’®

Some industry representatives we
interviewed claimed a Productivity
Commission inquiry was needed to assess
the nature of competition in the industry
and how this affected labour supply and
regulation issues.

Without structural changes to competition
policy and corporate governance within

the horticulture industry and supply chain,
growers will continue to compete primarily
on cost minimisation rather than on quality,
innovation or productivity. Rectifying this
will improve the international competitive
standing of Australian growers particularly

in export markets. Given that the last inquiry
from the Productivity Commission was more

than a quarter of a century ago, by the then
Industry Commission in 1993, it would

appear that another such an inquiry is timely.

STAKEHOLDER PERSPECTIVES ON THE INEFFECTIVENESS OF
COMPETITION POLICY

“That whole [supply] chain ... has got to be transparent, open, level, because as
soon as it isn’t, it mucks it up over there and labour at the end of it is basically
the only one that has the ability to be manipulated. I can’t get my fertiliser
cheaper. I can’t get my diesel cheaper ... In theory, wages should be the same ...
There’s a real mindset that ‘[underpayment of wage] is the only way I’'m going
to survive. If I don’t do this, I’'m out of business’. That shouldn’t be how [some
growers] are thinking.”

Grower (NSW)

“Competition policy is a really huge issue, because the people the growers sell
the produce to have a lot of power. They can say how much they will or they
won’t pay for your produce, and if you sit there and say, ‘Well, that’s less than the
cost of production’, you’ve got two options. You get something for it, or you get
nothing for it. So all too often, the grower takes something for it ... You see the
ads on television, ‘We’re keeping prices down, down at Coles’, or the chairman
of Woolies saying, ‘Look, our energy costs are going through the roof ... but it’s
alright, consumers: we’re not passing the cost onto you. You will be no worse off.’
The consumer thinks, ‘Great!” Woolworths ... are going back down the supply
chain, and they’re telling everybody to cut their costs. Now, if you’re the person
who actually grows the stuff, you’ve got nowhere you can pass your costs onto.
You’ve got to pay your fertiliser, you’ve got to pay your chemicals, you’ve got

to pay your staff, you’ve got to pay your mortgage, you’ve got to pay your fuel,
you’ve got to pay your operating costs, you’ve got to pay to get your produce to
market. There’s nowhere that you can say ... You can’t go to the petrol bowser
and say, ‘I’'m going to give you 10 cents a litre less on petrol’. You can’t say to
your chemical dealer, ‘I’m only going to pay you for half of that’ ... Competition
law shouldn’t be a closed shop ... Competition is all well and good so long as
there is fair competition, [but] what we’re seeing in this sector at the moment is
some practises which are bordering on uncompetitive, or anti-competitive.”
Industry association official (NSW)

Conclusion

This section has found that supply chain
pressures can create challenges for the
ability of growers to plan their current and
future workforce needs and comply with
labour standards. However, these pressures
are, paradoxically, a potential source for
improving labour standards in horticulture.

In reviewing different mechanisms of supply

chain regulation for maintaining compliance,

it has found that industry-led initiatives
such as Fair Farms are a positive step for
addressing non-compliance and improving
supply chain transparency.

However, international evidence indicates
that multi-stakeholder forms of supply
chain regulation tend to be more effective at
improving labour standards and minimising
business risks. This suggests that there

may be scope to incorporate unions and
NGOs more fully into the design and
implementation of Fair Farms.

It has also been argued that attempts to
regulate supply chain pressures may be

undermined without changes to competition

policy and without a Productivity
Commission review of the horticulture
industry to identify ways that growers

and lead firms in the supply chain can be
encouraged to shift their competitive focus
from cost-minimisation towards quality,
innovation and productivity.

% Industry association official INSW).
0 Grower (SA).

' Industry Commission, above n 37.
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CHAPTER FOUR
THE ROLE OF LABOUR HIRE

Introduction

In Australia, growers’ reliance on labour hire contractors to access workers
is a relatively recent phenomenon, emerging in the last two decades and
coinciding with the significant growth in temporary migrant workers in the

horticulture industry.”?

On the supply side, the emergence of

two visa pathways channelling temporary
migrants into seasonal horticulture work,
namely the Working Holiday (WH) visa
extension introduced in 2005 and the
Seasonal Worker Program (SWP) in 2008,
have provided opportunities for profit-driven
labour hire contractors to connect Australian
growers with this temporary workforce.”

Several studies have identified extensive
reliance among growers on temporary

visa holders.” This presence of temporary
migrants has changed the horticulture
labour market considerably by facilitating
greater use of contractors, some of whom
seek to exploit the vulnerability of temporary
migrant labour.

On the demand side, a number of factors
have contributed to the growth of labour
hire contractors in the horticulture labour
market. Internal cost pressures on growers
are reshaping the industry with a shift from
micro and family farms to large-scale,
corporate farming.

Many farms are turning to different crop
varieties to ensure a longer crop yield,

labour-saving technology to improve
efficiency, and multi-site operations
(including in greenhouses) to allow an
annual rather than seasonal harvest.
Although these increase the predictability
and evenness of production and workforce
needs, many growers complement direct
employment with migrant labour sourced
through contractors because of the declining
pool of available and willing local workers.

Additionally, external cost pressures, such as
export markets with greater price variability
due to fluctuations in the exchange rate

and complex supply chain arrangements,
increase the likelihood that growers will

use contractors to simplify their labour
recruitment and management processes and
to reduce labour costs.

Thus, the Australian horticulture labour
market, like in most other countries, is now
embedded with an array of profit-driven
contractors who provide growers with workers
to pick, pack and grade fresh produce.”

Several accounts’™ and cases’ have identified
that many labour hire contractors in the
horticulture industry do not comply with

Australian labour standards and thus profit
from large-scale worker exploitation. In 2015
an ABC Four Corners television program
exposed non-compliant labour hire use by
some of Australia’s largest corporate farm
entities.’®

In response to “a regulatory gap with respect
to the protection of the labour rights of migrant
workers in the horticulture industry”,”® a
number of regulatory developments are
also emerging. Three state-based labour
hire licensing models have been developed
and labour hire licensing is now part of
the federal Australian Labor Party’s policy

platform.°

In contrast, the Fair Work Amendment
(Protecting Vulnerable Workers) Act 2017 (Cth)
did not include any measures to address the
exploitation of vulnerable workers in labour
supply chains other than franchising. Federal
modern slavery legislation is also unlikely

to drive growers away from non-compliant
labour hire contractors because of its focus
on large organisations, self-reporting and the
absence of penalties.®!
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While horticulture industry associations are
beginning to recognise the need for greater
regulation of labour hire,®? difficult questions
remain about how to achieve greater
compliance with the law without unduly
restricting labour hire’s ability to assist
growers in sourcing labour.

Findings

1.The horticulture industry relies on
non-compliant labour hire contractors.
These contractors channel workers into
the industry on non-compliant wages

and conditions.

2.There is a legitimate role that

labour hire contractors can play in

the management of labour. Labour

hire contractors who comply with labour
standards can assist growers to address
labour supply challenges, while reducing
worker exploitation and alleviating the
administrative burden. This finding points
to the importance of reducing the role
and presence of non-compliant labour
hire intermediaries in the industry whilst
maintaining opportunities and incentives
for compliant labour hire intermediaries to
operate without unfair competition.

3.The absence of national regulation
governing labour hire contractors in the
horticulture industry has contributed

to the growth of non-compliant labour
hire contractors. The regulation of

labour hire contractors through the SWP
has reduced scope for non-compliant
contractors and increased incentives for
labour hire contractors to operate in a
compliant manner to retain their ability

to recruit SWP workers. A central aim of
state-based labour hire licensing scheme is
to prevent and reduce worker exploitation
and to create a level playing field amongst
businesses. Problematically, each scheme
seeks to achieve this objective in a different
way through the introduction of distinct and
separate regulatory approaches. Additionally,
one of the state schemes is likely to be
repealed because of a change in government.
It is preferable that a national labour hire
licensing scheme for the horticulture
industry be introduced.

4.The introduction of labour hire licensing
in a number of international jurisdictions
has reduced non-compliance with labour
standards by contractors involved in the
horticulture industry. These examples
illustrate the role of regulation in addressing
the problem of non-compliant labour
intermediaries seeking to profit from the
exploitation of workers across global

supply chains.

FINDING #1 THE HORTIGULTURE
INDUSTRY RELIES ON NON-
GOMPLIANT LABOUR HIRE

CONTRAGTORS

This section presents key findings from

the National Survey of Vegetable Growers
and from five of the regional case studies in
relation to labour hire use in the Australian
horticulture industry.

These case studies reveal the horticulture
industry’s significant reliance on non-
compliant labour hire intermediaries. In
each of the case studies growers reported
being regularly approached by labour hire
contractors seeking to supply them with
farm labour. Some growers reported their
knowledge or suspicion that this labour was
of workers without a valid work visa. There
were also consistent reports from growers,
community representatives and workers
that contractors exerted significant control
over labour supply within the industry

and were involved in retributive behaviour
towards growers and workers who
threatened their power.

However, we also found that there is a
constructive role that labour hire contractors
can play in the management of labour
through addressing labour supply challenges.
In a number of the locations, we came across
growers and workers who were engaged

with more established and apparently
compliant labour hire intermediaries. The
presence of these intermediaries appeared

to reduce worker exploitation and alleviate
administrative burdens on growers in
regional labour markets.

Thus, our research points to the importance
of reducing the role and presence of non-
compliant labour hire intermediaries in the
industry whilst maintaining opportunities
and incentives for compliant labour hire
intermediaries to operate.

The National Survey of Vegetable Growers

The survey provides an insight into the
prevalence of labour hire contractors in
horticulture and their relationships with
growers and the workforce. The survey
findings revealed that 40% of employers had
used labour hire firms to access workers and
29% had sourced workers through hostels.

Use of labour hire was far more prevalent
(61%) among businesses with more

than 20 employees, but very low (10%)
among businesses with fewer than five
employees. Growers who sourced

workers through labour hire contractors
were significantly more likely on average

to use temporary migrants (89%) and
especially WHMs (82%) than Australians
workers from the local region (80%),
perhaps exemplifying the tendency of
temporary migrants to rely on intermediaries
to source horticulture employment.

Among growers surveyed, 15% had a
business relationship with a hostel that
provided accommodation to their workers.
This illustrates the important relationship
between growers and accommodation
providers for sourcing labour.

Labour hire contractors were especially
important for assisting growers to meet

their workforce needs. Growers who had
difficulties recruiting workers ‘always or
most of the time’ (50%) were significantly
more likely on average to use labour hire
companies than those who ‘sometimes’
(35%) or ‘never’ (40%) had such difficulties.
Moreover, growers who ‘never’ had difficulty
recruiting workers were the group most
likely to use labour hire exclusively, perhaps
illustrating how growers with established
networks with intermediaries were able to
use these relationships effectively to source
labour. By contrast, growers who had
recruitment difficulties ‘always or most of the
time’ (15%) were significantly less likely on
average to recruit workers through hostels.

The survey also found a significant variation
in the way growers engaged with labour hire.
Among those who had used labour hire workers,
54% said that the last time they used them
they were aware of the wage rate to be paid
to the workers. Of these, 67% said the labour
hire firm provided written documentation
about the rate paid to workers, 56% said that
the labour hire company set the wage rate paid
to workers and 41% said the wage rate was
set after discussions between the labour hire
company and the grower. These findings
suggest that whilst some growers closely
scrutinise labour hire arrangements and
oversee the wages and conditions of workers,
many do not.

In summary, the survey revealed

that growers had highly dependent
relationships with contractors both for
the hiring of their labour, particularly
temporary migrant workers, and in
providing accommodation for their

82 John Shannon, ‘Growers Need Reform of Labour Hire Rules’, The West Australian (online), 14 August 2018 <https://www.pressreader.com/australia/the-west-australi

an/20180814/281818579665637>.
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STAKEHOLDER PERSPECTIVES — LABOUR HIRE AND NON-GCOMPLIANGE

“There’s a shitload of dodgy contractors out there. These people
start up companies, close down, start up. They’re a brother of
someone or they worked for someone, and they go and start
themselves.”

Grower (Orange)

“When contractors hire workers they take a cut and sometimes
they take more than cut from the workers and it could be 50%,

it could be 70% and these workers that come from overseas, they
have no idea the current equivalent of how much the Australian
dollar’s worth. So they just accept what they are given and then
on top of that they have to pay accommodation and food after the
contractor has taken a fair bit. So they’re left with very, very little.
So they’ve been exploited left, right and centre.”

Community representative (Griffith)

“I think when you ask growers ‘what would stop you going to

a legitimate labour hire organisation?’ their first answer, quick
throwaway answer will be ‘I don’t know of any legitimate ones’,
then if you drop a name in, whether it’s us or whether it’s
someone else that you know who is legitimate, they go ‘oh yeah,

them didn’t even have a passport or ID with them ... they said
they were being paid, but not their whole pay. It was always less
than half of their pay, every week. The contractor was always
telling them that their money is being taken out for the rent,
money taken out for transport, money taken out for this, money
taken out for superannuation, money taken out for tax, money
taken out ... and then that always leaves them with little money of
their work. Even though they used to work six, seven days a week
from sunrise to sunset.”

Community representative (Griffith)

“Now where we have had trouble in the past is the dodgy labour
hire contractors that come in and say to growers, ‘I can do you
25 bucks an hour all included’ and they go, “Well the other bloke
is 32, I’ll have you.” Now we all know that at $25 an hour there’s
seriously shonky stuff going on.”

Grower (Katherine)

“I was hired by a labour hire company [name omitted]. They
forced us to pay for our waistcoats which had been used before
and they also deducted money for equipment which was dirty

but they charge a fortune.” Really?”
Labour hire operator (WA)

and broken.”

WHM (Sydney WHMs focus group)

“They said that all their passports were taken off by the
contractors and they weren’t allowed to get their own passport.
Even some of the girls that ran away from Shepparton, most of

workers. The survey responses illustrated
the important interdependent relationship
between growers and contractors, but at the
same time, and somewhat paradoxically, this
interrelationship was managed at arms-
length. For example, many growers revealed
that they were often unaware of the wages
and conditions that intermediaries set for
their workers. These points are further
examined through analysing the qualitative
data outlined below.

Regional Case Studies

The five regional case studies revealed a
varied picture of grower reliance on labour
hire contractors.

Bundaberg

Bundaberg is a coastal town in a relatively
desirable tourist area and thus has a
consistently strong supply of WHMs
throughout the year. In Bundaberg, hostels
were particularly prominent in organising
horticulture labour in this region.

We identified inflated pricing of hostel
accommodation in Bundaberg, suggesting
that these accommodation providers

made themselves attractive to WHMs

willing to tolerate high prices through their
connections with local farms. A hostel in the
Bundaberg region offered beds in dorms and

farm work to WHMs for between $180-250
per week, which was not much less than the
typical cost of $250-300 per week for renting
a two or three-bedroom house in the region.

Some of these hostels restricted alcohol

and noise in the evenings to encourage
WHDM:s to go to bed early in preparation for
the next working day. We interviewed the
owners of one hostel with a good reputation
in the horticulture industry, which had
relationships with 25 farms and maintained
a long waiting list of WHMs hoping to stay
there. This hostel stated that they would
only accommodate WHMs on their premises
and would refuse local workers or other
workers not undertaking the 88 day work
requirement for a visa extension.

While hostel owners agreed that most
WHMs intended to leave once they reached
the 88 days required to be eligible for a
second WHM visa, one manager said there
were exceptions, “We’ve had people thar have
stayed for nine months. So if they’re doing a good
Jjob and making really good money, quite often

> 83

they’ll stay longer”.

Hostels were often aware of the working
conditions of WHMs and would provide
information about the work as well as
transportation to and from farms for a
fee. Some included this service within the
accommodation price.

Apart from hostels, some growers drew

on the services of contractors to meet

their labour needs. These contractors were
generally regarded as operating outside the
law and actively approached growers to ‘sell’
their services. In a focus group, one grower
stated, “a number of growers have said that
they get hit up five times in one week by new
contractors coming in and saying: I could
supply you 30 people, it’s just this set amount
[of money]”.5*

Not much was known about the workers
engaged by these contractors but there was
a general view among those interviewed
that there was a degree of ‘co-ethnic’
recruitment: “there will be Koreans looking
after a whole bunch of Koreans” in the words
of one grower.® In these scenarios, we were
told that the contractors would sometimes
advertise positions and recruit workers
overseas, process invoices in their home
countries to avoid paying payroll tax and
withhold travel documents from workers to
create an indentured relationship.

An industry representative claimed that some
of the hostels in the region were reputable
and transparent in their practices, which is
partly explained by their greater visibility
than the contractors who could leave the
region more easily if they were at risk of
having their business practices monitored by
regulatory agencies.®¢

8 Hostel manager (Bundaberg).

8% Horticulture industry association official (Bundaberg).
8 Grower (Bundaberg).

86 Horticulture industry association official (Bundaberg).
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The hostels were also seen as more reputable
by those we interviewed, than the boarding
and illegal share houses, of which one
hostel owner claimed there were over 100
in the region. These share houses, which
are always difficult to locate, undercut the
compliant hostel operators and facilitate
the employment of WHMs as well as
undocumented workers, students, “dodgy
457 wvisas and whoever else they bring into the
country”,®” according to one source.
Virginia

Virginia is a regional town close to
metropolitan Adelaide with most growers
requiring labour all year round to work on
a variety of vegetable crops such as carrots,
potatoes and tomatoes, although there are
inflated labour needs at harvest time.
Despite being an eligible postcode for

the WHM visa extension, growers we
interviewed relied heavily on a local
population of recently arrived permanent
migrants from developing countries.

The absence of an intermediary role by
accommodation providers can be attributed
to the permanent residency status of the
workforce with no need for temporary
accommodation.

The case study in Virginia also revealed
much less reliance on intermediaries

than in the other four case studies. In this
location, the aforementioned ABC Four
Corners television investigation exposing
non-compliant labour hire use in Virginia in
2015 has had a unique impact on growers’
decision-making regarding labour hire use.?®

There was general consensus among large
and medium-sized growers in Virginia that
using labour hire posed significant risks to
their businesses. As one grower reported,
“After that [the Four Corners program] we
moved to direct employment and hired a human

resources manager”.%°

There was a high level of distrust of labour
hire among growers in Virginia. The response
of some growers was to bring all hiring
decisions in-house. One grower reported,
“we got stung really badly by a dodgy labour
hire company — that was ripping off the workers
and paying them the permanent rate but treating
them like a casual; so when we audited payslips
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we thought they were getting paid right”.

Another grower told us, “I think labour hire is
too dangerous and often attract the wrong kind
of people. We don’t want to work with contractors
much because it’s our responsibiliry to check
everybody. Labour hire should be audited or
closed up as an industry, otherwise it’s too risky”.”!

Some growers we interviewed continued to
use labour hire but took more care to engage
contractors with good reputations and
transparent practices. One large grower had
decided to use a labour hire company who
was an ‘Approved Employer’ under the SWP.
The grower was attracted to the regulated
nature of the SWP and its ability to provide
the same group of trained and experienced
workers for subsequent seasons. This grower
appreciated that, under the SWP, the
Department of Jobs and Small Business had
already vetted the labour hire intermediary,
granting it approval to sponsor overseas
workers from the Pacific.

Although there was less reliance on labour
hire intermediaries in Virginia than in other
locations, some other businesses we interviewed
felt they had no choice but to rely on labour
hire intermediaries to find workers.

One grower stated that “from a payroll
perspective, it gets too top heavy and there’s a big
administrative cost. Using [labour hire] is one
less thing to worry about — they do recruitment,
induction, paperwork, pay”.> To control risks,
this grower only engaged one labour hire
company and required copies of all payslips
given to his workers.

Wanneroo

The Wanneroo production area is
characterised by a high number of small
properties, many now leased, primarily to
Vietnamese growers of annual crops such
as vegetables and strawberries. Although
workers are needed all year round, the main
crop of strawberries requires a significant
pool of labour in September and October.

Wanneroo is not an eligible regional
postcode for the purposes of the WHM visa
extension. Consequently, despite being close
to metropolitan Perth, Wanneroo growers
reported substantial challenges in meeting
their labour needs and heavily relied on
intermediaries to access workers. Many of
the labour hire firms in Wanneroo either
supplied undocumented workers or were
reportedly not legally compliant in how they
paid workers.

The Wanneroo focus groups revealed a high
degree of co-ethnic employment. We were
told that most contractors were Malaysian
and supplied Malaysian workers. Vietnamese
growers in Wanneroo expressed feeling
powerless to ask to see payslips or require
compliance as they felt the contractors would
then penalise them in the future by sending
them fewer or poorer quality workers. As one
Vietnamese grower said, “There’s no control
... If you talk nice to them [the contractor] they
give you enough, if you don’t ... treat them

nice, you ask for 30, they give you 20 or 15”.9
These growers reported feeling that they had
no alternative to non-compliant labour hire
intermediaries as otherwise they would not
be able to source enough workers.

In Wanneroo, many growers indicated that
their biggest challenge was dealing with the
constant churn of migrant workers. Despite
not being an eligible regional postcode for
the purpose of the WHM visa extension,
many growers referred to the tendency of
backpackers to leave their employment after
a period of three months, which raised the
possibility that some WHMs found work
through labour hire firms registered in
another location to sign off on horticulture
work performed in a non-regional postcode,
or whether workers had been misinformed
by their employing labour hire contractors.

One Wanneroo grower reported “usually
the labour hire worker has only a three-month
visa and three months s just enough to train
them to be able to do something and then once
the visa is expired, they have to go, that is the
problem™.** Another grower claimed, “We
hawve the same problem — it takes about three
months to train the worker ... up to the level
that you want but after three months either
they just quit or their visa is expired, so three
months 1s the time we accept to lose money
with low quality work”.”> These comments
reflected a wider attitude of growers based
in the other case study locations (other
than Orange where the cherries harvest is
generally only six weeks) as to the efficiency
and productivity challenges of a constantly
rotating backpacker workforce.

In a nearby region, we interviewed a director
from a labour hire intermediary, ‘LH1 °
which appeared to take its compliance
obligations very seriously. LH1 had operated
for 18 years in Western Australia and offered
a range of services to inoculate growers

87 Government official (Bundaberg).

8 ABC, above n 6.
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9 Pseudonym names are used to refer to the labour hire contractors.
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from labour compliance issues, including an
employee health questionnaire, an employee-
signed safety charter, passport evidence and
‘VEVO’ entitlement, and an employee ID
card for each worker onsite. Its hourly charge
out rate of $29.95 per hour included only a
small operating margin for the business but
still placed it “az a significantly higher rate than
most labour hire players in the WA market”.%"

We conducted two focus groups with

LH1’s workers and received consistently
positive reports of their treatment at work,
the wage rate received and their ability to
contact LH1 in the event of problems at the
grower’s farm.”® Those workers who had
been employed elsewhere in the horticulture
industry whilst in Australia acknowledged
that this was quite different from their
experiences of farm work with other
employers, often involving long hours, poor
health and safety and below-award wages.

LLH1 had lost contracts with growers

by being undercut by other labour hire
operators and was not engaged by any
growers in Wanneroo, although LH1 used
to supply WHMs to growers in nearby
regions such as Gingin and Binningyup
which were eligible postcodes for the WHM
visa extension. An LH]1 representative we
interviewed stated, “Now we’ve done it right
for about 19 years and the reason we haven’t
grown exponentially in business is because there’s

so many dodgy operators still on the scene”.”

Katherine

A four-hour drive from Darwin city,
Katherine’s remoteness meant that it was a
less attractive destination for WHMs seeking
to complete their 88 days. Growers in
Katherine specialised in mangos and melons,
both of which are seasonal fruits, with the
peak season for each fruit between six weeks
to three months long, beginning in October.
For these fruits, farms had a very small

core workforce during the year (ranging
from three to 30) but inflated considerably
(70-400) during the peak. Katherine growers
did not report either a strong presence by
non-compliant labour hire intermediaries
nor undocumented workers in the region,
although they were aware of these in the
greater Darwin horticulture region.

In Katherine many of the growers we spoke
to relied on contract labour from a well-
established labour hire firm, ‘LH2’, which
had a prominent office on Katherine’s main
street. LH2 supplied both backpacker labour

and, as an Approved Employer under the SWP,
also provided Pacific workers on a longer
term, returning basis for subsequent seasons.

In an interview, the founder of LH2
expressed the need to only work with
reputable growers. He stated, “I’m ralking
to growers all the time but I’m being selective
about who I talk to because I want to just offer
1t to clients that I know are going to do the right
thing”.'*® Most of the corporate farms and
medium-large growers in Katherine used the
SWP to meet their labour needs. Although
some were Approved Employers under the
SWP, a significant number of others used
LH2 to access workers.

Additionally, we interviewed a small grower
on a family farm who needed five additional
workers (supplementing the grower’s family)
during the watermelon harvest. This grower
used LH2 to bring in five workers from
East Timor through the SWP. Although

he said it ended up being at least $3 an
hour dearer per worker, he felt “it’s a lot
easter [using LH2] ... you’ve got to pay for a
bit of ease in business”™°' and he appreciated
that LH2 recruited the workers, organised
their transport to his farm and handled the
administrative burden of using the SWP.

Focus groups of labour hire workers
employed by LH2 reported similarly
positive experiences to those conveyed by
LH1 workers in the Western Australia focus
groups. LH2 workers had experienced being
paid award wages, receiving regular payslips,
health and safety training and regular,
consistent work.

Orange

A three-hour drive from Sydney, Orange

is the closest growing region to Sydney
which is an eligible postcode for the WHM
visa extension and thus a highly attractive
destination for WHMs.

There was only one locally-based labour
intermediary in Orange, LH3, who was of
Asian origin and was previously a picker but
developed a labour hire business because

of grower demand. He expressed that it

was becoming increasingly difficult to be
profitable as a labour hire intermediary

and to source enough workers because of
the presence of intermediaries supplying
undocumented workers. He stated, “the
dodgy contractor, they are usually hiring the
illegal people, so the illegal people can’t just walk
away and quit the job [because they are being
paid a lower hourly rate]. But if you are doing

it properly like us, we employ all the legal people,
and then they feel ‘oh I just can’t make money’,
they just walk away”.'%?

There appeared to be a high degree of
collaboration between Orange’s growers
around sourcing workers. This meant that
growers who needed workers would often
call other growers to see if they had a surplus
of labour. Growers were also prepared to
confront other growers in the area who were
not engaging workers in compliance with
labour standards. As one grower stated, “we
had a grower once that took on dodgy contractor
labour and I refused to pack his cherries until he
paid the right amount because it not fair to his
neighbour, to us the other cherry growers if he
can get his fruit picked for 30 cents cheaper. So
1t becomes an un-level playing field when these
dodgy contractors go in with cheap prices and
rip off their workers”.1%

Despite the efforts of Orange’s growers to
ensure compliance with labour standards,
the cherry growers we interviewed expressed
concerns around labour hire intermediaries
who would arrive in Orange for the height
of the season when the harvest workforce
increased to about 2000 workers. At this
time each year, growers said it was almost
impossible to verify that workers were
receiving the proper wage or that workers
were legally allowed to work in Australia
because of the significant pressures at
harvest time to pick the crop within a very
short period.

Conclusion

The research discussed above exposes a
significant reliance by growers on labour

hire contractors in all of the case study
locations except Virginia where the presence
of a permanent, recently settled migrant
workforce coupled with the impact of a
television exposé created reputational
damage that prompted a shift towards direct
employment. It may also be that the presence
of corporate farms in Virginia, through their
investment in technology and more targeted
human resources practices, explains the more
stable workforce arrangements characterised
by less reliance on labour hire intermediaries.
But in Bundaberg, Wanneroo, Katherine and
Orange, most growers we interviewed chose
to use labour hire contractors to source their
workers at harvest.

7 Director of LH1 (Wanneroo).

%8 Focus group with workers (Gingin).
% Director of LH1 (Wanneroo).

190 Director of LH2 (Katherine).

101 Grower (Katherine).

102 H3 contractor (Orange).

103 Focus group with growers (Orange).
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FINDING #2: THERE IS A LEGITIMATE ROLE

THAT GOMPLIANT LABOUR HIRE GONTRAGTORS
GAN PLAY IN THE MANAGEMENT OF LABOUR IN
THE HORTIGULTURE INDUSTRY

The nature of the horticulture industry

lends itself to the presence of labour hire
contractors. Growers are generally keen to
focus their expertise toward producing fruit
and vegetables, and are rarely experienced

or interested in managing complex and
fluctuating labour needs, making outsourcing
of labour recruitment commonplace.

Sourcing a reliable supply of productive
labour at short notice is crucial given the
uncertainty over the current and future
workforce due to seasonal and market
fluctuations. At the same time there is
increasing pressure on growers to supply
quality fresh produce at competitive prices
according to tightly pre-programed schedules
for large grocery retailers particularly the
major supermarkets. This section discusses
the role of labour hire contractors in
assisting growers to be more efficient in their
employment practices and to manage their
labour supply. It also demonstrates how non-
compliant labour hire contractors can distort
the labour market through controlling labour
supply and undermining growers’ efficiency
by concealing wage underpayments.

Efficiency

Our research found that many growers relied
on labour hire contractors to avoid time-
consuming administrative aspects of running
a business, rather than an explicit attempt to
reduce labour costs.

One familiar driver was the need to outsource
the administrative and legal complexities
associated with employment. As one

grower stated:

“I don’t want the hassle. I don’t want the
problem. I don’t want to go and find them

I don’t want to pay their superannuation, I
don’t want to pay their taxes, all that type

of thing. The [LH?2] does all of that which

is perfect as far as I’m concerned. I make one
phone call, how many I need and

they’re there.”'**

A number of labour hire contractors we
interviewed went to great lengths to improve
the efficiency of and reduce costs for
growers engaging their services. This often
involved training workers before placing
them onsite, providing them with transport,
organising visas and providing workers with
identification cards and uniforms.

In an interview with a manager from LH4,

a national labour hire firm that places SWP
workers in Orange, it was clear that there was a
desire to provide growers with multiple services:

“So for a farmer, they want to focus on
their crop... they don’t want to be organising
accommodation, they don’t want to be
checking if the workers are eating right,
what they’re doing outside of work.
Basically they want people to come to work
and work and then do their own thing ...
but their peace of mind is that they go to
bed at night and know that they’ve got
staff turning up the next day so obviously
there’s a fee but I stll think thar given the
amount of work that gets done [by the

labour hire intermediary], it’s quite fair””'%>
V, q

Part of the efficiency in the labour hire
model lies in the payment of an all-inclusive
lump sum to the intermediary who then
distributes wages to workers and pays for
other statutory obligations.

56% of respondents in the survey reported
that the labour hire company set the wage
rate paid to workers, a situation that non-
compliant labour hire intermediaries can
exploit to their advantage.

Figure 4.1 provides two contrasting labour
hire business models. This highlights how

it is relatively straightforward for non-
compliant labour hire intermediaries to
draw upon a bigger operating margin from
one lump sum payment from growers.

Both business models appeared ostensibly
to be the same from the outside with the
greater profits of the non-compliant labour
hire concealed through the receipt of one
lump sum payment. Unless growers request
payslips and verify that these payslips are an
accurate reflection of work undertaken and
payments made to workers, it is difficult for
them to confirm how the lump sum payment
is divided amongst the relevant parties.

FIGURE 4.1 COMPARISON OF TWO LABOUR HIRE BUSINESS MODELS

GLIENT CHARGE RATE

Recruiting Costs
+ Operating Expenses
+ Gross Profit

GROSS MARGIN

before operating costs

Superannuation
Workers Compensation
Payroll Tax

General Insurance
Variable Costs*

STATUTORY EXPENSES
& ON-COSTS

Minimum wage rate/fee
Over-award or client rate
Penalties and loadings
Allowances

GROSS MARGIN

before operating costs

Mark-up

% Pay to Worker

194 Focus group with growers (Katherine).
1051 H4 operator (Orange).
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It can be difficult for growers to ascertain
whether labour hire intermediaries take a
larger mark-up as indicated in Model B.

Growers in Orange had suspicions that this
was occurring at the height of the cherry
harvest by some contractors who came to
Orange each year from other regions to
supply the harvest workforce of 1,500 to
2,000 workers. Some of Orange’s growers
reported that the brevity and intensity of
the cherry harvest and the sheer number
of workers involved at harvest time made

STAKEHOLDER PERSPECTIVES

it difficult to verify whether labour hire
contractors were compliant with labour
standards.

As one grower explained, “so when you’re
really, really busy and there’s a shortage of
pickers they [the labour hire contractors] will
start bringing anybody in and of course those
pickers don’t get the amount they’re entitled to”,
or as another grower stated, “I can’t prove if
they [the labour hire intermediary] have 80 or
70 and whether the other 10 were illegals”.1%°

“And as much as you’ve done your due diligence to check everything when you’re in
that peak, you don’t have time to check the extra 50 people that are on the books. I
don’t know if those 50 people are what the contractor’s got written down, you know
what I mean? So when you’re really, really busy, and there’s a shortage of pickers,
they will start bringing anybody in and of course those pickers don’t get the amount

they’re entitled to.”
Grower (Orange)

“We don’t know the status of the worker brought to us by the labour hire contractor
— so we cannot be 100 per cent sure the worker is legal. What’s even more hard

is that if I want 40 workers tomorrow, with the first delivery they give me 40 with

a list of all the visa numbers and everything is okay for the first time but later on
they change which workers they bring. They don’t give me the same 40 workers
throughout all of the days. They change the workers but they don’t change the list”.

Grower (Wanneroo)

“You know the contract work is meant to be taking work off you, checking their visas
and all that but it’s actually back onto us as employers to check their work, which
really takes the purpose of having a contractor on out of the whole thing. It’s just
nearly as much work, except for the wage payments for which you’re writing just one
cheque, we physically have to sight insurance policies, immigration visas and all of it.”

Grower (Orange)

“I can’t be in the paddock all day every day. When you engage a contractor they
come in, your dealings are with the contractor ... I pay you [them] lump sum
and then [they] distribute that [to the workforce]. I’m not here to manage [their]

business.”
Grower (Bundaberg)

“Although the contractor guarantees you 20 workers, for example, they’re not
necessarily the same 20 workers...at the end of the day he just gives us labour and
so we go with what he gives us. But again we have limited control what we end up

getting from a contractor.”
Grower (Virginia)

“We get lots of phone calls. We get lots of contractors wanting to come and see us
but we just refuse. We know which contractors we can rely on, who are good, who we
have used in the past. It’s really important. You need to be confident of the person
that the person you’re using, that they’re doing the right thing because with these
SEDEX audits the buck stops with you, it doesn’t matter that it’s the contractor
doing the wrong thing, the buck still stops with you. You’ve got to be very careful.
We’ve used the same fellow for three years now.”

Grower (SA)

Further, when growers had to spend more
time and resources verifying whether

labour hire contractors were complying
with labour standards this could reduce the
efficiency argument for engaging labour hire
intermediaries in the first place.

A number of growers reported a practice of
‘substitution’ by labour hire contractors who
would provide evidence on the first day that
workers had a right to work in Australia but
who would provide a different workforce
composition on subsequent days.

Thus, whilst some growers were more
likely to engage contractors because of the
efficiency gains, other growers exploited
the efficiency provided by the triangulation
of the employment relationship to distance
themselves from the non-compliance with
labour standards by the contractor. 17

When asked why growers would engage
these contractors, one hostel manager
averted to the tendency of these growers
to use labour hire to evade their legal
responsibilities, “there are some big farms
that only use contractors because they think
they’re indemnifying themselves against
ripping off the workers”.1%

Labour Supply Challenges

Another reason why growers rely on labour
hire contractors is to access workers in
regions or particular harvest periods where
it can be difficult to find enough workers.

As one grower we interviewed stated,

“Well that’s why we’re using labour hire because
1t’s hard to get them yourself. So a guy comes
down and says, ‘T’ve got 40 people’ and you
need them”.'%

Many growers reported facing labour supply
challenges because of a declining pool of
local workers, the seasonal nature of harvest
work and the geographical remoteness of
many farms. This increased the pressure on
growers to use contractors to find workers
and some growers we interviewed suggested
that the industry would not survive if the
supply of undocumented workers organised
through intermediaries no longer existed.

These labour supply pressures appeared
particularly acute for growers in Wanneroo
because it was not an eligible postcode for
the WHM visa extension.

Similarly, in Orange, growers reported acute
labour supply challenges at the height of

the cherry harvest because of the need for
1,500 to 2,000 workers across 20 farming
operations in the region. At this time growers

106 Focus group with growers (Orange).

107 Stephen Howells, Report of the 2010 Review of the Migration Amendment (Employer Sanctions) Act 2007 (Department of Immigration and Citizenship, 2011) 57-8.

108 Hostel manager (Bundaberg).

199 Focus group with growers (Wanneroo).
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had no local pool of workers to choose from,
given Orange’s low unemployment rate, so
they had very little choice but to engage
workers from labour hire intermediaries who
had arrived in Orange for the cherry harvest.

In contrast, in regions like Virginia where
there was a supply of recently settled
permanent migrants from developing
countries, there appeared to be less reliance
on intermediaries to source workers,
although one of the larger operations had
chosen to engage an Approved Employer
under the SWP to engage workers from the
Pacific as a component of its workforce.

An interesting point of contrast to the other
case study locations was Katherine, where
labour supply challenges were managed
through reliance on the SWP. Although some
Katherine growers chose to engage with the
SWP by becoming an Approved Employer,
others used LH2 or other labour hire
contractors approved under the program.
This shows how labour hire contractors can
assist growers in addressing labour supply
challenges. It also shows how the regulation
of labour hire contractors through the SWP
framework reduces the use of contractors
who engage undocumented workers or workers
in non-compliance with labour standards.

STAKEHOLDER PERSPECTIVES ON LABOUR HIRE
NON-COMPLIANT PRACTICES

“There’s no way a backpacker is going to go anywhere near a farm in
Wanneroo because there’s absolutely no motivation for them to work
there, it doesn’t help their visa. So the guys in Wanneroo, and they’re
the smaller guys, are stuck with labour hire contractors renowned

for pheonixing. So what they’ll do is say okay I’m going to collect
whatever it is, $22 to $23 an hour off the farmer where technically

it needs to be $27 for the money to cover all your obligations. But I
know that some of these guys [labour hire intermediaries] charge out
at may $21, $22, $23 an hour. Now what they do is they pay cash to
the workers so the worker ends up with about $13-$14 net ... they
[the labour hire intermediary] don’t pay payroll tax, they wait till the
end of the financial year, they just close the company down before
submitting any tax returns then start up another brand new company
under their brother’s name or some rubbish like that and then they
just continue on”.

Grower (Wanneroo)

“We know what’s going on but we don’t want to go and dob the guy
next door because we know that he’s got no choice, we know that
without these contractors he just isn’t going to be able to run his
business ... the industry knows that there is no alternative that we’re
in a corner — there is just not the number of people that we can
employ directly to kick these guys [labour hire intermediaries who
supply undocumented workers] out”.

Grower (Wanneroo)
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FINDING #3: THE ABSENGE OF NATIONAL

REGULATION GOVERNING LABOUR HIRE

GONTRAGTORS IN THE HORTIGULTURE INDUSTRY
HAS GONTRIBUTED TO THE GROWTH OF NON-
COMPLIANT LABOUR HIRE GONTRAGTORS.

The Katherine case study provides an insight
into how regulated labour hire contractors,
via the SWP’s framework for approving
employers, produced fewer labour market
distortions arising from non-compliance
with labour standards. It also shows the
helpful contribution that compliant labour
hire contractors can make in improving the
efficiency of labour supply in the horticulture
industry. This is in contrast to Orange and, in
particular, Bundaberg and Wanneroo, where
non-compliant labour hire contractors were
strongly embedded in supplying workers to
growers and were able to do so because of
the absence of regulation of labour hire.

The SWP has additional entrance hurdles
for contractors and labour hire firms seeking
to become Approved Employers under

the program. These include a requirement
to demonstrate five years of continuous
operation and a record of compliance

with workplace and immigration laws.
Contractors and labour hire firms who apply
to become Approved Employers are also
required to complete a ‘Financial Viability
and Credentials’ form. Interviews with
labour hire contractors who are approved
under the SWP indicate that they take their
compliance obligations very seriously as
they know they could be removed from the
program and thus lose their ability to recruit

STAKEHOLDER PERSPECTIVES — SWP APPROVED CONTRACTORS

“We do obviously a check of the place where they’ll be working, make sure
everything’s prepared up there. We arrange their transport and accommodation If the
employer has accommodation, then we just make sure we do a check on it to see that

it’s all up to scratch”.
Labour hire contractor (Griffith)

“We do a lot of checks before with the growers anyway so we’ve got our own internal
policy and procedures that we run through. We do credit checks, where you know
we’ve gone on the farm, we’ve done site inspections, we felt comfortable ourselves.

Labour hire contractor (Orange)

“We go and meet growers, we have a look at their operation, we evaluate whether we
feel comfortable sending people there. So I’m talking to growers all the time but ’'m
being selective about who I talk to because I just want to offer [the SWP] to clients
and potential clients that I know are going to do the right thing. ... We know and I
can see what they [the SWP workers] are getting paid because I have to sign off on it
every week, so I know and can make sure they’re getting paid the right rate.”

Labour hire contractor (Katherine)

Pacific workers. These contractors indicated
that they also monitored growers to ensure
that their work practices and provision of
accommodation were satisfactory.

There is a growing consensus that there needs
to be some form of regulation of labour hire
licensing in the Australian horticulture industry.
Three recent state government inquiries into
labour hire each found that there was an ease
of access, or absence of barriers to entry, for
persons and corporations seeking to provide
labour hire services.!!® Many non-compliant
labour hire providers were found to lack
visibility by not operating under a registered
business or corporate entity. They would use
technology (such as mobile phones and the
Internet) to avoid the detection of unlawful
practices, and operate outside the reach of the
regulators.!!! The Forsyth Inquiry in Victoria
specifically identified the horticulture industry
as requiring a labour hire licensing scheme.

As demonstrated by the Katherine case
study, the rationale for labour hire licensing
regimes, if properly enforced and monitored,
is that it will minimise the use of such
practices and create a more level playing
field for compliant labour hire companies
and businesses using licensed labour hire
contractors to source labour.!!?

Since these inquiries, Queensland, Victoria
and South Australia have introduced labour
hire licensing, although the newly elected
State government in South Australia has
indicated that it will repeal its legislation.!!?
In Victoria the introduction of labour hire
licensing led to some concerns being raised
by the horticulture industry that labour hire
firms would pass the additional costs onto
growers who would not be able to pass them
on to the supermarkets because of the nature
of the supply chain.!!*

110 Economic and Finance Committee, Parliament of South Australia, Inquiry into the Labour Hire Industry (Final Report, 18 October 2016) 6; Parliamentary Committees,
Inquiry into the Practices of the Labour Hire Industry in Queensland (Report No 25, 55th Parliament Finance and Administration Committee, June 2016) 15 <http:/www.
parliament.qld.gov.au/documents/tableOffice/TabledPapers/2016/5516T1028.pdf>; Forsyth, above n 76.

11 Forsyth, above n 76.

112 Senate Education and Employment References Committee, above n 11, 328.

113 Consumer and Business Services, Labour Hire Licence (7 November 2018) <https://www.sa.gov.au/topics/business-and-trade/licensing/labour-hire/labour-hire-licence>;

Labour Hire Licensing Repeal Bill 2018 (SA).

14 Warwick Long, ‘Labour Hire Licensing Bill High on Victorian ALP Agenda despite Farmer Opposition’, ABC News (online), 28 March 2018 <http://www.abc.net.au/news/
rural/2018-03-28/labour-hire-licensing-bill-high-on-victorian-alp-agenda/9587112>; ‘Labour Hire: Victoria’s Plan Won’t Prevent Vulnerable Workers Being Exploited’, Weekly
Times (online), 20 February 2018 <https://www.weeklytimesnow.com.au/news/opinion/labour-hire-victorias-plan-wont-prevent-vulnerable-workers-being-exploited/news-st
ory/2¢c174d9e40cf6f519744c8c6a532bd01>; Victorian Farmers Federation, Labor’s Labour Licence Scheme (2018) <http://www.vft.org.au/vfl/Policy/Policy_Priorities/Labour_
Crisis/vif/Policy___Submissions/Policy_Priorities/Labour_Crisis.aspx?hkey=39fa7285-3418-4031-b212-f03ecd0f4181>.
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In our regional case studies, many growers
reported difficulties in assessing whether

a labour hire contractor was compliant
with labour standards and suggested that
a form of labour hire licensing should be
introduced.

However, concerns were also raised that

a stated-based approach would cause
difficulties for labour hire providers operating
nationally, as they would need to be licensed
under three different regimes. There was

also the concern that non-compliant labour
hire providers would simply move to other
states and territories that have no labour hire
licensing regimes in place.

In its submission to the Forsyth Inquiry
into labour hire, the United Kingdom’s
Gangmasters Licensing Authority (GLA)
stated:

“If a form of licensing/regulation was
introduced in Victoria, which did not operate
elsewhere, it might encounter similar issues

to where a labour hire company changes its
approach, and only supplies labour outside

of a regulated environment. Thus companies
that provide labour across Australia could
concervably decide to only provide labour
outside of Victoria. Any new regulation should
therefore consider any unintended consequences
outside 1ts jurisdiction, and whether therefore
a national approach can be adopted to avoid
such risks.”'V

Similar concerns were also raised by
stakeholders during the SA Economic and
Finance Committee’s Inquiry into the
Labour Hire Industry:

“There 1s a risk that if you simply do it
[introduce labour hire licensing] in South
Australia you push up the cost of labour in
South Australia and the businesses all move
elsewhere, so it needs a consistent and national
approach. ... [I]t really needs to be a much
broader cross-jurisdictional or cross-border
approach”.'1¢

“[P]art of the difficulty in introducing a
licensing regime, particularly where there are
cross-border issues, is that if it’s not a national
approach, sometimes it can be a bit messy

for the players in that space in trying to get
that balance right between protecting workers
but also making business viable and able to
operate. ... [Whether it is a] federal or a joint
state approach, some level of cross jurisdictional
approach ... [is needed] rather than one licence
type here and one licence type in Victoria. I just
know from history that it makes it really hard
for those who operate across borders if there is a
different regime in each state.”""

STAKEHOLDER PERSPECTIVES — LABOUR HIRE LICENSINGS

“In the Northern Territory horticulture industry the farmers have been hit by
unscrupulous activity to the point that the 2017 Harvest Labour Report shows
that 79% if our farmers do not use labour hire agencies, they actually employ
directly because of experiences of undersupply but also taking the money and
not providing the employees at the times promised, so that leaves the farmer
with the fruit in the trees and no people to pick or pack. We definitely think that
an accreditation and licensing of labour hire agencies would be a good thing for
our industry.”

Industry association official (NT)

“We need labour hire licensing. We need to work more on regulation and
consolidation of agents who are allowed to bring people onto farms — if you had
decent companies doing labour hire, then it would work better.”

Union official (NUW)

“We need licensing models but the licensing model has to work — and this is where
the growers aren’t going to like to hear this, the licensing model will only work if the
grower gets slapped. Not only the dodgy operator because he’s already operating
under the radar, he doesn’t care about being found out ... he’ll phoenix — he’ll be
gone and he’ll pop up here or there.”

Labour hire contractor (WA)

“I’ve been banging on for years is that we need a registered list of who are
reputable contractors. We talk amongst each other to know who the reputable
contractors are and who the dodgy ones are but we really need a list.”
Grower (Orange)

“I think what licensing would do is, it might actually weed out, make it too hard
for the backyarders to be legitimate, so it would clean up the industry and lower
the risk that’s hanging over our whole industry.”

Grower (Virginia)

There are challenges for the industry and
workers in relation to the varied way in
which these licensing schemes have been
introduced, particularly for growers, labour
hire firms and workers who operate across
a number of jurisdictions. Thus, there is

a strong case for developing a national
approach to labour hire licensing for the
horticulture industry. The Katherine case
study is a useful example illustrating how the
regulation of labour hire through the SWP
has led to greater compliance with labour
standards and the absence of unscrupulous
labour hire contractors from the region.

115 Gangmasters Licensing Authority, Submission No 15 to Victorian Inquiry into the Labour Hire Industry and Insecure Work, 24 November 2015, 8.
116 Bvidence to Economic and Finance Committee, Parliament of South Australia, Adelaide, 2 May 2016, 136 (Greg McCarthy, CEO of ReturnToWorkSA).
117 Bvidence to the Economic and Finance Committee, Parliament of South Australia, Adelaide, 18 September 2015, 16 (Dini Soulio, Acting Director of SafeWork SA).
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FINDING #4 THE INTRODUGTION OF LABOUR HIRE
LIGENSING IN A NUMBER OF INTERNATIONAL
JURISDIGTIONS HAS REDUGED NON-GOMPLIANGE
WITH LABOUR STANDARDS BY GONTRACTORS.

Many countries overseas face similar
challenges in relation to the recruitment
of labour. Two international examples
where greater regulation of labour hire
firms has been successful are instructive
for understanding how problems in the
Australian horticulture industry might be
addressed.

In response to growing concern over
substantial recruitment fees that were forcing
temporary migrant workers into exploitative
work, the Canadian province of Manitoba
passed legislation that required employers
accessing overseas labour to register with the
authorities and for foreign recruiters to be
licensed under the scheme.

Employer registration is the lynchpin of
Manitoba’s regulatory framework because it
forces employers to become directly involved
in the recruitment process, placing full legal
responsibility for illegally charged placement
fees by a foreign recruiter on the employer.

This regulation has resulted in an increase
in direct employer recruitment, a reduction
in the reliance on intermediaries, as well as
being a useful “mechanism for screening out

unscrupulous employers”. 118

The process involves the recruiter being
obliged to become a member of the Law
Society of Manitoba or the Immigration
Consultant of Canada Regulatory Council
and to provide comprehensive financial
information on the individual’s business
and position. This example reveals the
potential for a highly regulated framework
that effectively undermines the potential for
intermediaries to be involved as recruiters to
exploit temporary migrant workers.!!°

The United Kingdom’s GLA provides an
alternative model for labour hire regulation.

The GLA is a statutory authority that
regulates the supply of workers in
agriculture, food processing, forestry and
shellfish industries by requiring that labour
hire agencies be licensed. It emerged after
the drowning of Chinese undocumented
migrant workers picking cockles in
Morecambe Bay.

Under the Gangmasters (Licensing) Act 2004
(UK), it is illegal to operate as, or enter
into an agreement with, an unlicensed
gangmaster. In issuing licences the GLA
takes account of whether the applicant is a
fit person and whether they meet detailed
licensing standards, including being
registered for tax, arranging wage payments
on time and above the legal minimum, not
mistreating workers and not withholding
identity documents.

Additionally, the GLA scrutinises licence
applications relying upon checks with other
government departments and can decide
whether an application should be awarded
or a license refused.!?’ There may be some
weaknesses to the GLA model, including
the regulator’s inadequate civil penalties and
inability to eliminate phoenixing or assist
workers who lose their jobs.

118 Judy Fudge and Daniel Parrott, ‘Placing Filipino Caregivers in Canadian Homes: Regulating Transitional Employment Agencies in British Columbia’ in Judy Fudge and
Kendra Strauss, Temporary Work, Agencies and Unfree Labour: Insecurity in the New World of Work (Routledge, 2014) 70, 87.

119 Tbid 85-9.

120 For an overview of the GLA regime, see Mick Wilkinson, Gary Craig and Aline Gaus, Forced Labour in the UK and the Gangmasters Licensing Authority (Report, Wilberforce
Institute, University of Hull, 2010); Nick Clark, ‘Enforcement in the Workplace’ in Bernard Ryan (ed), Labour Migration in Hard Times: Reforming Labour Market Regulation
(Institute of Employment Rights, 2013) 89; Gangmasters Licensing Authority, Licensing Standards (May 2012) 5 [5.5] <http://www.gla.gov.uk/media/1596/licensing-
standards-may-2012.pdf>; A C L Davies, ‘Migrant Workers in Agriculture’, in Cathryn Costello and Mark Freedland (eds), Migrants at Work: Immigration and Vulnerability in
Labour Law (Oxford University Press, 2014) 79, 93.
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CHAPTER FIVE
THE PRESENGE OF
UNDOGUMENTED WORKERS

Introduction

The term ‘undocumented workers’ is a catch-all phrase which masks

a range of different types of workers. It can refer to workers who

are permanent residents or citizens of Australia but who work in an
undocumented manner by accepting undeclared, cash-in-hand payments
which allow them to collect welfare.

It most commonly refers, however,
to temporary migrants in a range of
circumstances:

* Migrants whose visas have expired

e Migrants with a valid visa but who do not
have a right to work in Australia

e Migrants with a valid visa with work rights,
but who work in breach of a condition of
their visa.

When we use the term undocumented
workers in this report, the reference is
limited to migrant workers.

The presence of undocumented workers is
a key reason why the horticulture industry
is an uneven playing field. Our research
identifies four recurring themes from

the case studies: first, the prevalence of
undocumented workers in the industry;
second, the role of offshore recruitment
networks and non-compliant labour hire
contractors in supplying undocumented
workers to growers; third, the strategies
employed by undocumented workers to
avoid detection and the inadequacy of
current approaches to enforcement; and
fourth, the concern from an increasing
number of growers and industry
representatives as to the impact of
undocumented workers in creating unfair
competition amongst growers.

Findings

1.The horticulture industry has a
structural reliance on undocumented

migrant workers as a key source of labour.

Although the number of undocumented
workers in the industry is not known, the
research revealed that their use is widespread
in large parts of the industry.

2.Detection of undocumented workers
has been largely ineffective and has done
little to address the industry’s structural
reliance on undocumented workers.
Indeed, when undocumented workers are
detected by authorities, they are generally
deported while non-compliant growers and
labour contractors engaging these workers
are left to repeat potentially their illegal
activities (see Table 5.2).

3.Undocumented workers are the most
vulnerable workers in the horticulture
industry. As undocumented workers either
have no visa or are working in breach of their
visa conditions, they are highly vulnerable
to exploitation. Their undocumented status
means that employers can threaten to report
them to immigration authorities if they
complain about their wages or conditions.
Although not all undocumented workers

are exploited, there is evidence of a large
degree of serious exploitation involving

undocumented workers, especially those
who are recruited through offshore networks.
As a result of their irregular status, they

have significantly reduced capacity to seek
assistance in the event of exploitation

4.Growers regard undocumented workers
as highly productive. These findings are
evident in grower feedback in this report.

5.The introduction of amnesty
arrangements for undocumented
workers in other jurisdictions provides
some examples of a different regulatory
approach to addressing the challenge
presented by undocumented workers.
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FINDING #1: THE HORTIGULTURE INDUSTRY HAS A
STRUGTURAL RELIANGE ON UNDOGUMENTED WORKERS

Undocumented workers are not a
homogenous group. It is difficult to gather
data on the profile of undocumented workers
because of their interest, and that of the growers
who employ them, in not being detected.

Our interviews and focus groups suggested
that the main group of undocumented
workers are visa overstayers. This group
includes international students, working
holiday makers (WHMs), Seasonal Worker
Program (SWP) workers and tourist visa
holders, all of whom stay in Australia beyond
the term of their visa. Our research found
that there are a substantial number of visa
overstayers who remain in Australia for the
purpose of work.

We found evidence of workers on student
visas that do not have study as their main
intention but are using this visa to work in
Australia on an unrestricted basis. This is
despite the student visa condition permitting
only 40 hours work per fortnight during
semester. One example from our research
was an engineering student from Malaysia
who came to Australia on a student visa but
had the intention of working full time in
horticulture for the three years of his degree
in order to save enough money to start his
own engineering firm in Kuala Lumpur.

Another group of undocumented workers
hold tourist visas which do not include a
right to work. Workers in this group are
non-compliant as soon as they engage in
work, and experience a second level of non-
compliance once they have overstayed their
tourist visa. A grower reported an example
of aThai couple who came to Australia on
a tourist visa leaving their 18- month-old
child behind in Thailand with extended
family members. This couple returned home
after a couple of years, having saved up a
significant amount of money byworking on
the grower’s farm.

We also found evidence of Pacific workers
who had absconded from their sponsored
employment under the SWP. Community
representatives in Griffith also told the
research team of non-compliant contractors
who entice Seasonal Workers from the Pacific
to abscond from their employment under

the SWP and who continue to provide them
with access to farm work once they lose the
right to work in Australia under the terms of
their visa.

Although little is formally reported about the
composition of the undocumented workforce
in Australia, government statistics reveal

the countries with the largest proportions

of undocumented workers, as presented in
Table 5.1. Reports from growers and workers
in interviews and focus groups suggested

the main source countries of undocumented
workers in horticulture were Malaysia,

Indonesia, Thailand, Cambodia and Vietnam.
The vast majority of visa overstayers

are within working age with 77% of visa
overstayers between 21 and 60.'?! The

most common industries for undocumented
work are agriculture, forestry and fishing,
construction, and accommodation and food
services.!?

Media reports also provide some information
on the profile of undocumented workers in
horticulture as identified in Table 5.2.

TABLE 5.1 UNLAWFUL NON-GITIZENS BY NATIONALITY AT

30 JUNE 2016™

Countries Number of overstayers Proportion (%) of total
Malaysia 9,440 14.6
China 6,500 10.1
USA 5,170 8.0
United Kingdom 3,680 5.7
Indonesia 2,780 4.3
India 2,730 4.2
South Korea 2,550 3.9
Philippines 2,370 3.7
Vietnam 2,370 3.7
Thailand 2,290 3.5
Germany 1,510 2.3
Tonga 1,390 2.2
France 1,390 2.2
Japan 1,360 2.1
Fiji 1,160 1.8
All other countries 17,920 27.7
ESTIMATED TOTAL 64,600 100.0

121 Department of Immigration and Border Protection, Australia’s Migration Trends 2014—15 (Report, Commonwealth of Australia, 2016) 68.

122 Department of Immigration and Citizenship, Fact Sheet 87 — Initiatives to Combat Illegal Work in Australia (Factsheet, Commonwealth of Australia, 2013).

123 Department of Immigration and Border Protection, BE17/172 —Visa Overstayers for the Financial Year — Programme 1.2: Border Management (Budget Estimates Hearing,
Question Taken on Notice, 22 May 2017) 2. Numbers are rounded which may result in rounding errors.
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TABLE 5.2 MEDIA REPORTS ON UNDOGUMENTED WORKERS IN HORTICULTURE

Media report

No. of UWs uncovered in
enforcement activity

Types of UWs

Geographical area

Consequences reported
in the media

Mitch Mott, ‘Illegal Agricultural Workers 3 All 3 overstayed Naracoorte, in SA’s All taken into custody and

Detained after Raids on Naracoorte Property’, their visas. south-east. are being held in detention

The Advertiser (online), 6 August 2018 pending their removal
from Australia.

“Two Nepali nationals amongst six detained in 8 Undocumented Kununurra, far north of 3 of them held in

WA?’, SBS Nepali (online), 19 July 2018 workers Western Australia detention ahead of their
removal from Australia.

Cameron Bates, ‘Ingham Ju Fu Chinese 4 Undocumented Ingham In detention and awaiting

Restaurant temporarily closed after illegal workers removal from Australia.

worker raid’, The Townsville Bulletin (online), 30

May 2018

Joanna Menagh, “Trial Aborted Four Years Not disclosed. Undocumented Carabooda, north of Not discussed.

after Market Garden Raids led to Allegations of workers Perth.

Illegal Foreign Workers’, ABC News (online), 7

May 2018

Natalie Kotsios, ‘Border Force Farm Raid: 11 Undocumented Cobram All workers were detained

Foreign Workers in Cobram Detained’, The workers. including three people

Weekly Times (online), 25 April 2018 who had organised the
illegal workers.

Kath Sullivan, ‘Illegal Worker Amnesty: Farmers | Not applicable. Not applicable. Victoria Not discussed.

Admit Problem and Want Deal to Fix Issue’,

The Weekly Times (online), 10 October 2017

Graeme Powell, ‘Dozens of Illegal Workers 36 28 had breached Bullsbrook and Workers were detained.

Detained by Border Force Officers at Perth their visas, 8 ‘Wanneroo, on the

Strawberry Farm’ ABC News (online), 14 undocumented outskirts of Perth.

September 2017 workers.

Grant Taylor, ‘Alleged Illegal Foreign Workers 36 28 had valid Bullsbrook, Perth. Workers were detained.

Arrested on Bullsbrook Strawberry Farm after
Border Force Raid’, The West Australian (online),
14 September 2017

tourist visas but
breached the
conditions. 8 had
overstayed their
visa.

Grant Taylor, ‘Rude Awakening for Sleepy Farm
Workers’, The West (online), 2 March 2017

More than 50.

Undocumented
workers.

Pemberton, in WA’s
south-west.

Taken to Perth to leave
Australia immediately or
to Yongah Hill detention
centre to fight deportation.

‘Queensland Strawberry Farm Raid Net 27 27 13 had overstayed | Near Stanthorpe, south- 21 sent to Brisbane to
Illegal Workers’, Brisbane Times (online), 8 their visas, 12 had | west of Brisbane be deported or apply for
February 2017 breached their bridging visas, 2 granted
visa conditions. bridging visas, 4 to face
more interviews.
Bridget Fitzgerald, ‘Farming Groups Condemn 61 Undocumented Koo Wee Rup Farm, east Workers were detained.
Illegal Labour Hire Practices after Raid workers. of Melbourne.

Uncovers Foreign Nationals Working for
Australia’s Largest Asparagus Producer’, ABC
News (online), 5 December 2016
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TABLE 5.2 MEDIA REPORTS ON UNDOGUMENTED WORKERS IN HORTICULTURE

Media report No. of UWs uncovered in | Types of UWs Geographical area Consequences reported
enforcement activity in the media
‘Illegal Migrant Workers Used by Farms Not applicable. Not applicable. Northern Victoria. Deportation.

Supplying to Coles and Woolworths Using
illegal Foreign Workers’, 7:30 Report, 15
November 2016

Ruby Cornish, ‘Border Force Crackdown: 34 14 were in the North of Coffs Harbour, The adult detainees
Illegal Blueberry Farm Workers Detained on country illegally, NSW Mid North Coast. were to be sent back to
NSW Mid North Coast’, ABC News (online), 20 were breaching Malaysia, and the children
24 August 2016 their visa also. detained.

conditions.
Emma Field, ‘Tllegal Farm Workers Detained 11 All had Near Mildura. Workers had been
Near Mildura after Immigration Department overstayed their moved to Melbourne
Operation’, The Weekly Times (online), 13 August visa. pending arrangements for
2015 deportation.
Emma Field, ‘Tllegal Malaysian Farm labourer Not applicable. Not applicable. Victoria. Not discussed.

Told about “Kangaroo Call” When Starting
Work’, The Weekly Times (online), 5 August 2015

David Hurley, ‘Alleged Illegal Farm Workers to 38 32 unlawful Shepparton, north Workers were detained.
be Deported after Police Raids in Shepparton’, non-citizens and Victoria.
Herald Sun (online), 1 July 2015 6 breaching their
visa conditions.
Kallee Buchanan and Marty McCarthy, 38 32 unlawful Gatton, 90kms inland Deportation

““Operation Cloudburst” Detains 22 Suspected
Illegal Workers at Gatton, Queensland’, ABC

non-citizens, 6
breaching their

from Brisbane.

visa conditions.

Rural (online), 29 May 2015

STAKEHOLDER PERSPECTIVES ON LABOUR HIRE GONTRACTORS AND
UNDOCUMENTED WORKERS

“The dodgy contractor model acts both as a network for jobs and visas in the fresh food
industry. We have seen multiple examples of workers being asked to pay between $500
and $10000 to contractors to submit a $35 visa application and if they refuse they are
denied access to work on a farm. As contractors linked with unlicensed agents are the key
to accessing jobs in growing regions they have power to place workers in precarious and
vulnerable positions. Workers once in debt over their visas are then asked to pay the debt
off by handing the money over to the contractors every week. Workers become effectively
bonded to their contractors and agents until they have paid the debt oft.”

Union official (NUW)

“A fine means nothing to these people. This particular lady, she advertises on Gumtree
that she has accommodation and can get you work. She’ll get people in a house and this is
her system — they go to a nice house and that’s where they sign them up with their contract
that’s not a contract, doesn’t even say who it’s been but it makes it look like it’s all official.
Then they say, right, we’ll take you to your house now but you’ve got to pay — it’s about
$600 cash. They pay in cash for the bond and first two week’s rent, then they take them to
a house and that’s where they’re trapped. They’re in a place, thinking ‘holy hell, what have
I done?’ She subcontracts them to the dodgy labour hire companies who pay her cash and
the workers only get $5 an hour on a piece rate because everyone’s taken their cut along
the way. Then these people leave in a few weeks and say, ‘I’'m out, ’'m leaving’. So they
leave, she keeps the $600 and the cycle continues. She’s been to court a couple of times
and she’s not in jail.”

Grower (Lockyer Valley)

The role of labour hire contractors in
supplying undocumented workers

The case studies revealed that most growers
accessed undocumented workers through

a contractor rather than through direct
employment. Interviews with some growers
and other stakeholders suggested that the
employment of undocumented workers
through contractors was a deliberate decision
to avoid direct knowledge and possibly
accessorial liability in wage underpayments
to undocumented workers.

An Australian Workers’ Union (AWU) official
stated, “most growers know their workers are
undocumented workers, that’s why there’s so
many labour hire contractors, so they can say ‘we
didn’t know’, even though they really do know.
Some growers have a business model of using

undocumented workers via contractors”.'?*

Presence of Undocumented Workers

The horticulture industry’s reliance on
undocumented workers is not a new
phenomenon. As far back as 1999 the
Department of Immigration found
substantial numbers and recommended
increased penalties on employers, although
horticulture industry associations opposed
this on the basis that “uz was not always
possible to artract sufficient legal workers during

» 125

the harvest™.

124 AWU official.

125 Department of Immigration and Multicultural Affairs, Review of lllegal Workers in Australia: Improving Immigration Compliance in the Workplace (Report, Parliament of Australia,

1999) 27.
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It is very difficult to gauge the extent of the use
of undocumented workers in the horticulture
industry. Employers of undocumented
workers do not provide payslips, pay tax

or leave any documentary trail that would
indicate their workers are undocumented.

Although the Department of Home Affairs
has information on visa overstay, there is no
way of confirming how many visa overstayers
are working in low-skilled horticulture work.
There is also no way of ascertaining how many
visa holders are working as farm workers in
the horticulture industry in breach of their
visa conditions. As a result, the evidence of
the incidence and extent of undocumented
work in the industry is largely anecdotal.

Researchers Malcolm Rimmer and Elsa
Underhill posit that the numbers of
undocumented workers in horticulture “zs
likely to be a large proportion (perhaps a third)
of the 50,000 to 90,000 undocumented workers
estimated to be in Australia™. '

In some locations, growers estimated that
undocumented workers’ proportion of the
workforce was extremely high. A Darwin
grower estimated that up to one fifth of the
horticulture workforce in the greater Darwin
region was undocumented.

An industry association official reported
that 80-90% of the Mildura and Robinvale
workforces were undocumented.!?’

A Wanneroo grower suggested that 70—

80% of the workforce in that region was
undocumented,'?® with another grower
estimating that across Western Australia,
50% of the workforce was undocumented.!®

Only in one of the regional case study
locations did the interviews and focus
groups explicitly suggest very little
presence of undocumented workers. In
Katherine, growers and other stakeholders
suggested there was not a large presence of
undocumented workers or non-compliant
labour hire contractors.

Our research found that in some regions,
undocumented workers organised through
non-compliant labour hire contractors
provided the main or a significant supply

of workers. This appeared most common

in Wanneroo, Darwin, Griffith and
Robinvale, although growers reported that
undocumented workers were also prevalent
in other areas, for example, in Orange at the
height of the cherry-picking season when the
workforce would increase from 200 workers

to approximately 2,000 for a six-week period.

STAKEHOLDER PERSPECTIVES: THE PRESENCE AND IMPACT OF UNDOCUMENTED
WORKERS ON THE INDUSTRY

“When we do onions, the amount of [undocumented workers], you can’t believe it ...
because, oh, there’s thousands, thousands, thousands ... And Immigration turns up to a
farm ... and into the field we go. Phew! Yeah! Some other people just scream to one of your
family members to pick up the car and then you go. Someone just shouts, “Immigration!”
And that’s it, forget about your harvesting, and everything, and forget about your lunchbox
and fssht! Whoa! ... I’ve been running for almost 5 years. I’ve had to run fast.”

Former undocumented worker (Griffith)

“There are at least 140,000 unauthorised workers in the Australian horticulture industry
— let me emphasise, this is an underestimation, it’s a conservative figure.”
Union official (AWU)

“The combination of undocumented workers and Malaysians and Indonesians on dead
end bridging visas is vital to the horticulture industry. In more seasonal parts of the
industry this group forms a clear majority of the workforce.”

Union official (NUW)

“Now the supermarkets have used the illegals — they’re nicely at a distance, and they’ve
used it to keep prices down ... so there’s a section of growers that have used that, and used
it and used it, and all it’s been is a race to the bottom. Nobody saw it [the undocumented
workers]. They still wouldn’t see it but that’s all it’s done, and now, those ones that are still
hanging in there are using all of that type of labour to gain an unfair market advantage. They
should be nailed to the wall because it’s stopping the ones doing it properly from continuing.”
Labour supply operator (Vic)

“There are market gardens in this area that — well you do wonder where the labour
comes from. You know it’s difficult to say whether they’re legit or not, but I know they’re
not going through [our labour hire], I know they’re not going through a number of other
labour hire companies because I know the [compliant] labour hire companies. So where
do they come from?”

Grower (Gingin)

“The Malaysians ... are the ones who are exploited because generally there’s no allocation
for them in the working holiday visa. So when you know there’s Malaysians on a farm, very
few of them could be legal.”

Industry stakeholder (WA)

“Well, to be honest, I would say 70% of the Pacific Islanders who come here are on tourist
visa and they do harvest work and some of them work, their visa is still current, but some
of them work when their visa is still expired and they are the vulnerable ones ... I’ve come
across a family member who [was] here for 20 years and he genuinely wanted to go back
home. So he bought a ticket and went to the airport and then immigration pulled him
aside and immigration said he won’t be allowed in for the next 10 years and then he said
that’s all right. He was ready to go back home.”

Industry stakeholder (NSW)

“Maybe 70-80% [undocumented workers as a proportion of the workforce] for intensive
farming here, that’s not just harvest but continuous harvesting the crops you know,
capsicums, tomatoes, those kinds of crops.”

Grower (Wanneroo)

“Yep, there are certainly a lot out there, the more we’re working in the industry the more
we see that and obviously it’s very disappointing for us, but it’s also really annoying for the
growers because as they’ve mentioned that you know you’re paying a fee for this program
[the SWP] and if you’re paying more to have your workers and the person down the road
is doing it illegally and paying them half the price or whatever it might be, it really just
doesn’t bring a nice vibe to the industry or anything like that as well.”

Labour hire contractor (NSW)

“There’s much more illegal people in Mildura, Shepparton and Bundaberg, these kind
of places because more Malaysians stay there because there’s more jobs there. That’s why
they come. But in Orange the job is not really stable actually. In winter there’s not many
jobs, so maybe that’s the reason.”

Labour hire contractor (Orange)

126 Malcolm Rimmer and Elsa Underhill, “Temporary Migrant Workers in Australian Horticulture: Boosting Supply but at What Price?’ in Massimo Pilati et al (eds), How Global
Migration Changes the Workforce Diversity Equation (Cambridge Scholars Publishing, 2015) 143,145 (citations omitted).

127 Industry association official (Vic).
128 Grower (Wanneroo).
129 Grower (WA).
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In the case studies, the reports of
undocumented workers were higher in
regions that found it difficult to source
WHDMs (for example, Darwin, Wanneroo and
Robinvale) or without a legitimate source

of local or SWP labour, unlike in Katherine
and Virginia. This suggests that one driver

of turning to undocumented workers is

the absence of a readily available source of
labour for seasonal, casual work.

The reliance in some regions of the
horticulture industry on undocumented
workers is accompanied by fear of this labour

source becoming unavailable in the future.
As one Robinvale grower stated, “there’s a
percentage of workers around here that don’t
have work visas. I get that. That’s a real worry
for us because if you take them away, I don’t
know what Plan B is”.** Another grower
asked, “How else are we going to get our
workforce? Are the people from the city going to
go work on farms and pick products?”'3!

Another grower from Wanneroo reported,
“If we take them [undocumented workers]

out, I don’t know what the level beyond crisis
1s, but that’s where we’re at. The reason I’ve cut

back [on production] is because I cannot get
enough legitimate workers and I cannot afford
to take the risk of dealing with the people that

are questionable”.*>

Although there are regional differences,

the horticulture industry has a substantial
reliance on undocumented workers, with a
number of growers and other stakeholders
reporting that growers in some regions have
‘no choice’ but to engage undocumented
workers because of inadequate labour supply
from legal sources of labour.

FINDING #2: DETEGTION OF UNDOGUMENTED
WORKERS HAS BEEN LARGELY INEFFEGTIVE AND DONE
LITTLE TO ADDRESS THE INDUSTRY’S STRUGTURAL
RELIANGE ON UNDOGUMENTED WORKERS

There are mixed accounts as to the difficulty
of employment and immigration authorities
detecting undocumented workers. On

the one hand, compounding the problem

of detecting undocumented workers is

the behaviour of undocumented workers
themselves. Undocumented workers have an
incentive to remain invisible to authorities
because they risk deportation if detected.

Evidence from the focus groups and
interviews suggests that undocumented
workers tend to be located in more isolated
areas and keep to themselves. As one local
representative reported, “A lot of people in
town may not even see them. They sleep. They
work. They sleep. They go back to Bundy and
get supplies, they come back.Yeah, they’re very
quiet”.*>> A representative of the FWO
reported, “we hear about all these illegal
workers, but [when we visit farms] we just don’t

see them™” .3

It seems that undocumented workers
are adept at avoiding detection and have
sophisticated, well-developed strategies in the

event of a Border Force raid. An officer from
the Stanthorpe police force observed that
during a raid, “it’s like mice abandoning the
ship”,'*> with a former undocumented worker
describing the need to respond quickly

upon the arrival of enforcement authorities,
“Someone just shouts, ‘Immigration!’ And that’s
1t, forget about your harvesting, and everything,
and your lunchbox and fssht! Whoa! ... I’ve been
running for almost 5 years”.13°

This is consistent with media reports
indicating that undocumented workers shout
code words to alert other undocumented
workers in the same row that a raid is
occurring,'®” and also with the opening
anecdote of a 2006 Senate Committee
inquiry report into harvest labour, “...when
[inquiry] members [were] touring an isolated
farm just north of Euston on the Murray River,
suddenly came across a team of grape pickers
hard at work. Taking fright at our unexpected
appearance, they fled down the vine rows toward
the other end of the field. The committee had been
mistaken for immigration officers conducting a

raid on illegal workers” .13

Undocumented workers are also difficult to
detect because of their tendency to be housed
in private dwellings (usually share houses),
often owned or leased by their contractor.

As one labour hire contractor reported to the
research team, “They [undocumented workers]
Just hide. Like let’s say, you rent a house and
something like that and you can hide easy”.'*
A former undocumented worker described
how contractors are vigilant in ensuring
undocumented workers do not make

local connections and remain concealed,
describing how “the contractor will just sleep
n the car outside [the houses of undocumented
workers] and watch them. So no-one walks

outside” '*°

On the other hand, we received conflicting
evidence that growers are aware of those in
the industry who employ undocumented
workers. One Victorian labour supply
operator told the research team the use of
undocumented workers in some regions

is so extensive that it is readily apparent
where these workers are being used. As one

130 Grower (Robinvale).

131 Grower (Lockyer Valley).

132 Grower (Wanneroo).

133 Accom