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Rainfall Temperature Bushfires

NOAA/climate.gov (Australia Bureau of Meteorology) / abc.net.au

Australia has had a shock, but is it in breach of any international obligations?

International environmental law contains few hard obligations which states
can be accused of breaking when there are environmental problems within their
borders – everything within the international system rests on consent.



Convention on Biological Diversity, 1992

Article 6. General Measures for Conservation and Sustainable Use
Integrate, as far as possible and as appropriate, the conservation and
sustainable use of biological diversity into relevant sectoral or cross-sectoral
plans, programmes and policies.

Article 7. Identification and Monitoring
Identify processes and categories of activities which have or are likely to
have significant adverse impacts on the conservation and sustainable use
of biological diversity, and monitor their effects through sampling and other
techniques.



Article 8. In-situ Conservation
Each Contracting Party shall, as far as possible and as appropriate …

Endeavour to provide the conditions needed for compatibility between
present uses and the conservation of biological diversity and the
sustainable use of its components.

Where a significant adverse effect on biological diversity has been
determined pursuant to Article 7, regulate or manage the relevant
processes and categories of activities.



There are provisions which Australia could be accused of breaching –
especially, for not having sufficiently identified a threat and not having
prepared sufficiently to protect biodiversity in the face of that threat.

This is what the Australian government is being accused of – having
ignored, or at least paid insufficient heed to, warnings that changing
climatic conditions could (even, ‘would’) lead to fire-related disasters.



Michael McCormack, 30 April 2019:
“We need blue sky vision. We also need grey sky vision.”
https://www.michaelmccormack.com.au/media-releases/2019/5/1/transcript-national-press-club-address-canberra-30-april-2019

abs-cbn.news / aph.gov.au

However, it is very difficult to make such a determination definitively, and it
would be impossible to persuade any other state to take up the matter.



The much beloved (by governments) Paris Con Agreement contains few direct
references to biodiversity, and imposes no firm obligations to protect
biodiversity.

Preamble:
Noting the importance of ensuring the integrity of all ecosystems, and the
protection of biodiversity, recognized by some cultures as Mother Earth, when
taking action to address climate change, …

Article 2
1. This Agreement aims to strengthen the global response to the threat of
climate change, including by:

(b) Increasing the ability to adapt to the adverse impacts of climate
change and foster climate resilience and low greenhouse gas
emissions development, in a manner that does not threaten food
production.



Article 7
1. Parties hereby establish the global goal on adaptation of enhancing
adaptive capacity, strengthening resilience and reducing vulnerability to
climate change.

Article 8
1. Parties recognize the importance of averting, minimizing and
addressing loss and damage associated with the adverse effects of climate
change, …
4. … areas of cooperation and facilitation to enhance understanding,
action and support may include:

(c) Slow onset events;
(d) Events that may involve irreversible and permanent loss and
damage;
(g) Non-economic losses;
(h) Resilience of communities, livelihoods and ecosystems.



Especially in a situation which is arguably unprecedented, it is difficult to
argue for a breach of international obligations – especially as Australia
has, on paper, done much to incorporate its biodiversity-related
international obligations into its national law.

 Precautionary principle v precautionary approach.
 Incorporation into national law of major international wildlife-related conventions

– the CBD, 1992; the Ramsar Convention, 1971; the World Heritage
Convention, 1972; the CITES, 1973; the CMS, 1979 – and then to have gone
even further (for eg: the CMS) than required.

We need to look to Australia’s national law for obligations to aid recovery.



Nevertheless, considerable guidance can be obtained from international
instruments.
What comes through particularly is the need to build resilience; the need to
anticipate and prepare; and the need to coordinate.

Various scientists and ecologists have predicted that this bushfire event was so
catastrophic that it may take a century for Australia’s wildlife to recover.
One of the biggest questions is whether recovery will even be possible –
if by that we mean a return to what was there before.

Of course, nature is resilient! The Mount Kaputar pink slug survived!

nationalgeographic.com.au



But … we lose sight of the fact that species today never face just a single
threat – the difference between being attacked by a single mugger, or by ten !

Multiple species face multiple threats, including:
 Food source availability and type. africageographic.com

o Some species need specific food sources to be available at specific times.

 Disruptions to migration patterns.
o Food sources, timing, predation, etc.

 Ongoing shifts in climate.
o Hotter, drier conditions – more fires?

 Ongoing habitat destruction – especially clearance of native vegetation.
o Will the bush be allowed to recover now, or more (‘hazard reduction’)
clearance be allowed?

 Invasive species – both alien and native.
o Research: after fires, are cats and foxes harder to escape?



One of these threats – the impacts of invasive species (both alien, like cats and
foxes, and native, like noisy miners).

abc.net.au / australianmuseum.net.au

It has been recorded that in Australia cats kill an average 377-million birds and
649-million reptiles.

[Woinarski et al, 2017, 2018]



Research in Australia into the impacts of fires on the relationships between
native and alien species seems to be showing us that after fire the reduced
vegetation cover enables predators – to the extent that cats will even move
into recently burned areas for better hunting opportunities.
[Doherty et al, 2015; McGregor et al, 2016]

7news.com.au

There are interesting research debates over the extent to which alien invasive
species are drivers of, or passengers with, extinctions of native species.



Perhaps one of the very few ‘bright spots’ is that the extent of the recent fires
could give us an opportunity better to understand some of these relationships.

Research on the two major recognized drivers of species decline, habitat loss
and species invasions, is often approached as though they are independent
single-factor problems, rather than factors that interact additively or
synergistically.

[MacDougall, A.S. and Turkington, R. (2005) in Raphael K. Didham et al (2005).]

The negative side is that we may be about to watch a number of ‘tragedies’
unfold as we watch native species struggle to recolonize and recover, and
the rise of disproportions as other species adapt better or take opportunistic
advantage.



We might also take the opportunity to ask a number of important ‘philosophical’
questions about the direction/s we propose to move in, in the conservation field.

Will we, at some point, accept that our understanding of what is a ‘natural
ecosystem’ is not going to be possible to maintain in the face of the
multiple threats which climate change is bringing?

We may have no choice, in the face of changing conditions which will
suit some species and not others.



Perhaps we should recognize that we have a tendency to assume that ‘natural’
is what environments looked like when European settlers first saw them …

This might mean that we do not recognize how natural change is.

99.99% of all species that have ever lived, as many as 50 billion, have already
gone extinct. Every species that is alive today will one day become extinct.

[Pyron, 2017] 

Of course, it remains important that we maintain at least certain protected areas
as so that we can understand change in other areas, but my point is that
migrating species and changed conditions are going to force us to ask
searching questions – including what value species really have, and
whether this value is to us, and for what purpose, or inherent.

Ought we to worry?
We did receive some advice recently
from a former Minister of Agriculture



“Sea levels are rising and have been for thousands of years and will fall during
the next ice age which is expected about now, give or take a thousand
years. When the ice age does arrive temperatures will drop around ten
degrees. A warmer planet will be a disconsolate chronicle and many, maybe
most, will die from starvation as is the usual experience of man or beast
in previous ice ages. The weather is going to brutally win the population
problem and the parliament of Australia has no power against it. One may
suggest that warmer weather is the better problem of the two. I believe this
is one of the greatest policy phantoms, the misguided and quite ludicrous
proposition that Australia can have any affect on the climate. If we could we
should be the first to make it rain and, more importantly, stop the recurrence of
an ice age anytime in the coming millennium.”

theaustralian.com.au

Barnaby Joyce
9 July 2019

https://www.sbs.com.au/news/barnaby-joyce-predicts-most-of-us-will-starve-to-death-in-an-ice-age /       https://www.facebook.com/BarnabyJoyceMP/posts/1487896738001939



Of course he probably is right … and there will eventually be another ice age
which will be traumatic for any cotton irrigators caught up in it … but it is not
likely that it is going to come along for at least a good few thousand years.

In fact, we probably have deferred the next ice age through global
warming. [Black, 2012]

In the meantime, the problem is not just that the weather is generally going
to become balmier … the problem is the volatility, unpredictability and
durations of the droughts, floods, storms, etc that are accompanying the
warming that we are presently seeing, together with many other changes, like
disruption to thermohaline circulation, increased ocean acidification, warming
ocean temperatures, changes in species migratory patterns, increased
movement of invasive species, changes to disease patterns, and so on, and so
on …



What can we do, if we believe that there is cause to worry and that species
presently living are worth saving?

From the research side, we can try to understand interrelationships –
not just of species and ecosystems, but also of laws.

We need an understanding of the biodiversity of laws as much
as of linkages in natural biodiversity.

What is needed?
How do different areas relate?
Where should authority lie?
How should priorities be determined?



What can some raving, pure, enlightened and woke capital-city greenies 
and inner-city lunatics do?

A good place to begin?
The Samuel Review of the EPBC Act?

https://www.environment.gov.au/epbc/about/review
https://epbcactreview.environment.gov.au/
https://epbcactreview.environment.gov.au/get-involved#make-a-submission

Due date for submissions on the discussion paper extended to 17 April 2020.



Thank you.

Australian Centre for Climate and Environmental Law


