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I  INTRODUCTION 

 

In December 2011, the Expert Panel on the Constitutional Recognition of Local 

Government recommended that a referendum be held to amend s 96 of the 

Commonwealth Constitution to allow the Commonwealth Parliament to make grants of 

financial assistance to ‘any local government body formed by State or Territory 

Legislation on such terms and conditions as the Parliament sees fit’.
1
  This 

recommendation was made subject to conditions, one of which was that the 

‘Commonwealth negotiate with the States to achieve their support for the financial 

recognition option’.
2
 

 

This paper provides the information and analysis that will be needed to underpin those 

negotiations and ensure that they are conducted upon an informed basis.  Chapter II 

explains the current status of local government under the Commonwealth Constitution.  It 

is necessary to understand this before an assessment can be made of how the Constitution 

ought to be changed.   

 

As the debate about the ‘financial recognition’ of local government in the 

Commonwealth Constitution largely concerns the method of funding of local 

government, the next two chapters provide vital factual information to support the debate.  

Chapter III provides a detailed history of Commonwealth funding of local government, 

from specific funding for roads, to general purpose grants, tax-sharing and financial 

assistance grants.  It highlights the various problems with different methods of funding 

and why they were changed.  It also notes the many reviews of local government funding 

and proposals that have been made for change.  Chapter III concludes with an analysis of 

the High Court’s decision in the Pape and Williams cases and their potential effect upon 

the direct funding of local government, as well as a discussion of the current funding of 

local government and an assessment of the level of financial autonomy of local 

government. 

 

Chapter IV provides contrasting material which looks at how local government is funded 

in other federations.  It includes an assessment of the benefits and problems arising from 

different forms of funding, including own-source revenue, transfers and tax-sharing.  It 

concludes with an assessment of how Australian local government differs from local 

government in most other federations, but continues to consider what ideas might still 

usefully be borrowed from other countries. 

 

Chapter V provides an analysis of the 1974 and 1988 failed referenda on the 

constitutional recognition of local government.  In doing so, it shows the types of 

arguments that are likely to be re-run in any future referendum.  It also provides a 

detailed analysis of how local government is recognised in State Constitutions. 

 

                                                 
1
 Expert Panel on Constitutional Recognition of Local Government, Final Report, December 2011, p 8. 

2
 Expert Panel on Constitutional Recognition of Local Government, Final Report, December 2011, p 2. 
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Chapter VI addresses the current campaign for the constitutional recognition of local 

government.  In particular, it provides a critique of the Final Report of the Expert Panel 

on the Constitutional Recognition of Local Government.  It assesses submissions made to 

the Panel as well as the Panel’s findings.  It concludes by providing a more in depth 

analysis of the potential effects of the proposed amendment upon the federal system as 

well as the financial implications of such a referendum. 
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II  LOCAL GOVERNMENT AND THE COMMONWEALTH CONSTITUTION   

 

The Commonwealth Constitution establishes Australia’s federal system.  It is a classic 

dualist federal system,
3
 in which powers and functions are allocated to two levels of 

government, with local governments being ‘mere creatures of states, existing at their will 

and having no independent relations with the federal government’.
4
   

 

At the time of federation, it would have been most unusual if local government had been 

recognised as a separate level of government.  The United States Constitution makes no 

reference to local government.  The Canadian British North America Act 1867 only 

mentions ‘municipal institutions of the Province’ through its inclusion in a list of powers 

exclusively held by the Provinces.
5
  Local government, since its inception by colonial 

legislation,
6
 has remained subordinate to the colonies, and later the States, and is not a 

separate level of government.  The States, in the exercise of their plenary legislative 

powers, have the power to establish local government in whatever form they wish and 

give it such powers, functions and responsibilities as they choose.   

 

Jenks, writing in 1891 on The Government of Victoria, noted that in England some ‘local 

organs date back to a time far older than the central government itself’.  He observed that 

the position in Victoria was quite different: 

 

In the true sense of the term, there never has been any local government in 

Victoria.  That is, there has never been any local unit evolved spontaneously and 

independently of the central power.  Every local authority is a creation either of 

the Imperial or the colonial legislature, and is a subordinate body deriving its 

existence from a higher source.
7
 

 

After federation, the same view was taken by the High Court.  In one of the first cases 

concerning local government, the Chief Justice of the High Court, Sir Samuel Griffith, 

noted that under the Commonwealth Constitution ‘the Commonwealth and the State are 

regarded as distinct and separate sovereign bodies, with sovereign powers limited only by 

the ambit of their authority under the Constitution’.
8
  Included within that sovereign 

                                                 
3
 Cheryl Saunders, ‘Constitutional recognition of local government in Australia’, in N Steytler (ed), The 

place and role of Local Government in Federal Systems (Konrad-Adenauer-Stiftung, 2005), 47, 60; Alan 

Fenna, ‘Federalism and Local Government in Australia’, Public Administration Today, January-March 

2008, 47-8. 
4
 Nico Steytler, ‘Comparative Conclusions’ in N Steytler (ed), Local Government and Metropolitan 

Regions in Federal Systems (McGill-Queen’s University Press, Montreal, 2009) p 393. 
5
 British North America Act 1867, s 92(8). 

6
 See further:  F A Larcombe, The Origin of Local Government in New South Wales 1831-58 (Sydney 

University Press, 1973). 
7
  Edward Jenks, The Government of Victoria, Australia, (Macmillan, London, 1891) p 325. 

8
 Municipal Council of Sydney v Commonwealth (1904) 1 CLR 208, 231 (Griffith CJ). 
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power was the right of taxation, which is a right of a State that can only be exercised by a 

municipality if delegated to it by the State.
9
  Justice O’Connor also observed: 

 

The State, being the repository of the whole executive and legislative powers of 

the community, may create subordinate bodies, such as municipalities, hand over 

to them the care of local interest, and give them such powers of raising money by 

rates or taxes as may be necessary for the proper care of these interests.  But in all 

such cases these powers are exercised by the subordinate body as agent of the 

power that created it.
10

 

 

Local government therefore has no status or powers of its own.  It does not exist as a 

spontaneous or independent creation of the people.  Its existence and powers are derived 

from State legislation.  Local government is a subordinate body of the State, exercising 

its powers by delegation from the State and under the State’s supervision and authority. 

 

Under the Commonwealth Constitution, local government is not explicitly recognised.  It 

does however, fall within the meaning of the term ‘State’.  It is therefore subject to the 

same obligations as the States under the Commonwealth Constitution
11

 and receives the 

same implied protection as the States.
12

  This is relevant to any effort to make local 

government a third level of government, independent from the others.   

 

If it was proposed to establish local government as a third level of government in the 

Commonwealth Constitution, then consideration would have to be given to how this 

would affect existing provisions, such as s 114 of the Constitution, and existing 

constitutional implications.  It would also require the implication or express inclusion of 

provisions dealing with the allocation of powers and responsibilities between the newly 

established three levels of government and rules concerning clashes between them.  Such 

an exercise would involve a major review of the operation of the federal system and 

significant and detailed formal amendments throughout the Commonwealth Constitution. 

                                                 
9
 Municipal Council of Sydney v Commonwealth (1904) 1 CLR 208, 230 (Griffith CJ). 

10
 Municipal Council of Sydney v Commonwealth (1904) 1 CLR 208, 240 (O’Connor J). 

11
 For example, local government cannot impose rates upon Commonwealth property because of the 

application of s 114 of the Commonwealth Constitution which prohibits a ‘State’ from taxing 

Commonwealth property:  Municipal Council of Sydney v Commonwealth (1904) 1 CLR 208. 
12

 Note that the implied constitutional protection of the States from Commonwealth legislation that 

discriminates against them or impedes their capacity to exercise their constitutional powers was first 

established in a case concerning the capacity of a local government body to enter into banking transactions:  

Melbourne Corporation v Commonwealth (1947) 74 CLR 31. 
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III  THE FUNDING OF LOCAL GOVERNMENT IN AUSTRALIA 

 

The early Commonwealth funding of local government – Roads 1922-1945 

 

Local government, from its inception in Australia, has been largely funded by property 

taxes, imposed in the form of rates.  Local government, primarily through its 

responsibility for roads, plays a larger role in the construction of infrastructure in 

Australia than it does in relation to the provision of services.  This capital expenditure has 

long needed extra assistance.  In 1922 the Commonwealth made its first grant to the 

States, under the Loan Act (No 7) 1922 (Cth).  It was to be used for the maintenance of 

existing highways and rural and regional roads outside of cities.  The intention was to 

relieve unemployment in the lead up to the Great Depression.  The money was distributed 

to the States on a per capita basis and the States had to match the grants from their own 

revenue.   

 

The following year the Main Roads Development Act 1923 (Cth) went further, 

authorising for the first time grants under s 96 of the Commonwealth Constitution.  

Section 96 provides that ‘the Parliament may grant financial assistance to any State on 

such terms and conditions as the Parliament thinks fit.’  It does not permit the making of 

direct grants to local government, but a condition may be placed upon the grant to the 

States that all or part of the money in the grant is passed on to local government bodies.   

 

This time the expressed purpose was not only the relief of unemployment but the 

construction of new roads to open up areas of the country for settlement and 

development.  Again, the States were required to match the amount of funding from their 

own revenue (although if the funding was passed by the State on to local government, in 

many cases the State also expected local government to provide the matching 

expenditure).
13

   

 

The money was not paid upfront.  The State’s Auditor-General was required to assess the 

expenditure of funds before the Commonwealth would reimburse the States.  As one of 

the aims was to open up country areas, the grants were made in accordance with a 

formula which balanced the geographical size of States with their population.  Two-fifths 

of the grant was allocated by reference to the area of a State and three-fifths by reference 

to a State’s population.  This applied in relation to ninety-five per cent of the total 

granted.  The final five percent was reserved for Tasmania.  The effect was to reduce 

roads funding to States such as New South Wales and Victoria and increase it in States 

                                                 
13

 ‘Road Grants Legislation in Australia:  Commonwealth Government Involvement 1900-1981’, Bureau of 

Transport Economics Occasional Paper, (AGPS, Canberra, 1981), p 5, 

http://www.bitre.gov.au/publications/00/Files/OP048.pdf. 

http://www.bitre.gov.au/publications/00/Files/OP048.pdf
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such as Western Australia.
14

  This method of funding allocation for roads continued until 

1959.
15

 

 

The States sought to cover their obligations to provide matching funds by taxing the use 

of State roads, calculating usage by reference to the sale of petrol in the State.  The 

intention was that the users of the roads should pay for their construction and 

maintenance.  The South Australian Parliament not only enacted such a tax in 1925 but 

also enacted a law that would suspend the tax if an adequate arrangement was made with 

the Commonwealth for the payment to the State of any excise on petrol collected by the 

Commonwealth.  The Commonwealth challenged the validity of the State Act, arguing 

both that it breached s 90 of the Constitution (which prohibits the States from imposing 

an excise) and s 92 of the Constitution (which requires that inter-state trade and 

commerce be absolutely free).  On 25 November 1925, the High Court held in 

Commonwealth v South Australia that the South Australian tax was invalid because it 

was really an excise on petrol.  It was also held to violate s 92 of the Constitution.
16

 

 

While this litigation was proceeding before the courts, the Commonwealth Parliament 

enacted the Federal Aid Roads Act in 1926.  It authorised the making of agreements 

between the Commonwealth and the States in the form set out in the Schedule.  The 

Schedule provided for the grant of £2 million per year for ten years for the construction 

and reconstruction of main roads which open up and develop new country, trunk roads 

between important towns and arterial roads to carry the concentrated traffic from 

developmental, main, trunk and other roads.  The formula of three-fifths population and 

two-fifths area was retained, as was the requirement for matching State grants, although 

they were reduced to 15 shillings for every Commonwealth pound.  The money was 

again payable to the State, although s 7(2) protected local government by providing that 

where a local governing authority constructs or reconstructs a road, the State shall not 

require it ‘to contribute more than one-half of the amount to be provided by the State as 

its proportion of the cost of constructing or reconstructing such road’.  Hence, the States 

could not pass on more than half of their ‘matching’ responsibilities to local government. 

 

Although the funding to the States for roads was increased by this Act, the States were 

concerned that it undermined their autonomy by being too prescriptive.  The Victorian 

Government challenged its validity in the High Court.  It was argued that the law was not 

supported by a head of Commonwealth legislative power, because it was a law with 

respect to road-making, not financial assistance to the States.  Even if it were an Act for 

the grant of financial aid to the States, it was argued that the conditions attached to it 

could only be financial terms and conditions and could not amount to the exercise of a 

legislative power beyond those conferred upon the Commonwealth in s 51 of the 

Commonwealth Constitution.
17

  The Commonwealth, in reply, attempted to attach such 

                                                 
14

 R H Burke, ‘History of Commonwealth Government Legislation Relating to Roads and Road Transport 

1900-1972’, Bureau of Transport Economics, Occasional Paper No. 8, 1977: p 3. 
15

 R H Burke, ‘History of Commonwealth Government Legislation Relating to Roads and Road Transport 

1900-1972’, Bureau of Transport Economics, Occasional Paper No. 8, 1977: p 3. 
16

 Commonwealth v South Australia (1926) 38 CLR 408. 
17

 See the arguments of Robert Menzies, who was the Attorney-General of Victoria at the time:  Victoria v 

Commonwealth (1926) 38 CLR 399, 405. 
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spending to its powers with respect to immigration and defence, arguing that road 

construction was necessary to support its immigration program and the resettlement of 

soldiers on Crown land in rural areas.
18

  In a judgment handed down five days after its 

judgment striking down South Australia’s attempt to tax road usage through petrol use, 

the High Court upheld the validity of the Federal Aid Roads Act 1926.  It did not appear 

to require any further head of power beyond s 96 of the Constitution, effectively allowing 

the Commonwealth to fund any matters through grants to the States upon any conditions 

that it wished to apply. 

 

The consequence of these two cases was that the Commonwealth continued to fund State 

roads through s 96 grants, imposing any conditions upon the grants that it chose.  It also 

increased its excise upon petrol to fund its own grants to the States, permitting a form of 

‘user-pays’ funding that the States were unable to achieve.
19

   

 

By 1931 the Commonwealth and the States were all struggling to maintain their road 

funding commitments as the depression began to bite.  The Federal Roads Act 1931 (Cth) 

removed the fixed grants of £2 million and replaced them with an amount calculated by 

reference to a proportion of the customs duty on imported petrol and the excise duty on 

locally refined petrol.
20

  The States were also released from the obligation to match the 

grants and the purposes for which the money could be used were expanded to allow the 

maintenance as well as the construction of roads in both rural and metropolitan areas. 

 

The fact that grants were now tied to revenue from the Commonwealth’s fuel customs 

and excise duties meant that the amounts of the grants fluctuated greatly according to the 

circumstances.  By the outbreak of World War II the grants had risen to approximately $9 

million per annum
21

 because of the increasing use of petrol and greater car ownership.  

However, during the war, petrol was rationed and the grants dropped to approximately $3 

million in 1943 as a consequence.   

 

Post-War Commonwealth Roads Funding 

 

In 1947 the mechanism for making grants for road funding was changed.  The 

Commonwealth ceased making agreements with the States and returned to simply 

making grants calculated by reference to a proportion of the amount raised from petrol 

taxes and according to conditions set out in the relevant Act.  The grants were confined to 

a three year period, instead of ten years as in the previous agreements, due to the existing 

fiscal uncertainty.  Specific amounts were quarantined for rural roads (which permitted 

                                                 
18

 Victoria v Commonwealth (1926) 38 CLR 399, 402-4. 
19

 ‘Road Grants Legislation in Australia:  Commonwealth Government Involvement 1900-1981’, Bureau of 

Transport Economics Occasional Paper, (AGPS, Canberra, 1981), pp 13-15, 

http://www.bitre.gov.au/publications/00/Files/OP048.pdf. 
20

 R H Burke, ‘History of Commonwealth Government Legislation Relating to Roads and Road Transport 

1900-1972’, Bureau of Transport Economics, Occasional Paper No. 8, 1977: p 5. 
21

 This figure and those following use dollar estimations rather than pounds and are taken from:  R H 

Burke, ‘History of Commonwealth Government Legislation Relating to Roads and Road Transport 1900-

1972’, Bureau of Transport Economics, Occasional Paper No. 8, 1977. 

http://www.bitre.gov.au/publications/00/Files/OP048.pdf
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States to buy road-making equipment for rural local government bodies), strategic roads 

and for road safety.
22

  In Parliament, concern was expressed that the full amount reaped 

from the petrol taxes was not being used for roads funding.  The Opposition argued that 

specific purpose taxes of that kind should not be used for general revenue and that either 

the taxes should be reduced to benefit motorists, or the full amount should be used for 

roads.
23

  The Commonwealth did not agree and the grants remained link to only a 

proportion of the yield from these taxes. 

 

By 1949, the size of the grants had rebounded from their low point during the war of $3 

million to $17.7 million, as a result of rising fuel consumption and an increased 

proportion of fuel excise and customs duties being used for the grants.  This increased 

rapidly throughout the 1950s, up to $33.2 million in 1953-54 and $77.8 million in 1958-

9.  This was in part a response to the perceived need to address road infrastructure needs 

in the wake of the war period where little had been spent on roads and many roads had 

been damaged by heavy military vehicles and needed repair. 

 

The method for funding road grants and their distribution amongst the States was 

changed in 1959.  The relationship with the fuel taxes was cut.  Fixed amounts were 

granted from general Commonwealth revenue.  Part of the grant was subject to the States 

matching it dollar for dollar, but most of it was not.  In terms of State distribution, five 

percent was maintained for Tasmania.  The rest of the grant was distributed between the 

other States on the basis of one-third area, one-third population and one-third the 

numbers of registered motor vehicles.  The reason was that those States (primarily New 

South Wales and Victoria) with significant industry and commercial transport, found that 

this caused damage and congestion to their roads and claimed extra assistance.
24

  The 

focus for road funding had moved from its early aim of opening up rural areas for 

settlement and farming, to supporting industry and economic development. 

 

As the Commonwealth’s financial commitment to roads funding continued to increase 

significantly, the Commonwealth became more concerned with road planning, transport 

and the efficiency of the road system.  In 1964 it established the Commonwealth Bureau 

of Roads to advise on these matters, including the making of grants to the States for 

roads.  The focus turned to increasing national productivity through a roads programme 

that met economic and community needs.
25

  By 1969 the Commonwealth had become 

more prescriptive in its roads funding, allocating grants between four categories – urban 

arterial roads, rural arterial roads, rural local roads and planning and research.  The 

                                                 
22

 R H Burke, ‘History of Commonwealth Government Legislation Relating to Roads and Road Transport 

1900-1972’, Bureau of Transport Economics, Occasional Paper No. 8, 1977: p 7. 
23

 ‘Road Grants Legislation in Australia:  Commonwealth Government Involvement 1900-1981’, Bureau of 

Transport Economics Occasional Paper, (AGPS, Canberra, 1981), pp 24-5. 
24

 R H Burke, ‘History of Commonwealth Government Legislation Relating to Roads and Road Transport 

1900-1972’, Bureau of Transport Economics, Occasional Paper No. 8, 1977: p 9. 
25

 R H Burke, ‘History of Commonwealth Government Legislation Relating to Roads and Road Transport 

1900-1972’, Bureau of Transport Economics, Occasional Paper No. 8, 1977: p 12. 
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funding of the construction of urban arterial roads became a new focus, receiving nearly 

50% of the grant.
26

 

 

Specific purpose grants other than general roads funding 1922-1972 

 

During the period from 1922 to 1972, the Commonwealth also made specific grants in 

relation to particular roads or particular types of roads.  For example, grants were made in 

relation to the Eyre Highway and the Barkly Highway.  Money was also granted for the 

improvement of ‘beef roads’ to permit cattle transport and expand the beef export 

industry to the United Kingdom.
27

 

 

Beyond roads, in rare circumstances local government did receive some funding from the 

Commonwealth, particularly where local government bodies were providing the same 

services as religious, charitable or non-profit welfare organisations, as they were all 

eligible for the same grants.  Hence local government bodies in Victoria (but not other 

States) applied for and received grants for the provision of welfare services to the elderly 

under the States Grants (Home Care) Act 1969 (Cth).  Local government bodies also 

received capital grants for the construction of senior citizens’ centres.  The first direct 

payments by the Commonwealth to local government authorities came through the meals 

on wheels program.  Again, most recipients of the grants were non-government bodies, 

but in Victoria local government bodies became involved in providing these services and 

therefore received direct grants.
28

   

 

The Whitlam Government funding revolution 

 

The Whitlam Government came to office with a strong antipathy towards the States.  Its 

plan to increase Commonwealth power and dominate the States included raising the 

status, funding and responsibilities of local government and encouraging local 

government bodies to join together in regional organisations.
29

  Its intention was to by-

pass the States
30

 by funding local government and eventually supplant the States with 

regional bodies that would be under Commonwealth control.  It did not succeed.  

However, as part of this plan, local government was accorded greater significance and 

representation on bodies such as the Australian Constitutional Convention.   

 

                                                 
26

 ‘Road Grants Legislation in Australia:  Commonwealth Government Involvement 1900-1981’, Bureau of 

Transport Economics Occasional Paper, (AGPS, Canberra, 1981), p 35. 
27

 R H Burke, ‘History of Commonwealth Government Legislation Relating to Roads and Road Transport 

1900-1972’, Bureau of Transport Economics, Occasional Paper No. 8, 1977: pp 14-15. 
28

 Margaret Bowman, ‘Local Government and Specific Purpose Grants’ in National Inquiry into Local 

Government Finance, Vol 2 – Research and Consultancy Reports, (AGPS, 1985), p 21. 
29

 Gough Whitlam, ‘The future of Australian federalism’ in E G Whitlam On Australia’s Constitution 

(Widescope International Publishers, 1977) pp 152-3. 
30

 Cheryl Saunders, ‘Constitutional recognition of local government in Australia’, in N Steytler (ed), The 

place and role of Local Government in Federal Systems (Konrad-Adenauer-Stiftung, 2005), 47, 50-1. 
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Local government was also granted both general purpose untied funding and specific 

purpose grants above and beyond those previously made for the construction and 

maintenance of roads.  Local government bodies were encouraged to band together in 

regional groups.  Approved regional organisations could then make applications for 

grants of financial assistance.  The Commonwealth Grants Commission would assess 

those applications and make recommendations to the Commonwealth Government to 

provide general purpose grants through the states to local government bodies within the 

region.  The principle that the Commonwealth Grants Commission had to apply was that 

grants should enable ‘all the local governing bodies in a region to function, by reasonable 

effort, at a standard not appreciably below the standards of the local governing bodies in 

other regions’.
31

  

 

Further, funding was sent directly to local government through programs such as the 

Regional Employment Development Scheme.
32

  The amounts involved were significant.  

At the height of this program, direct payments exceeded general purpose grants, 

amounting to $93.9 million.
33

  However, the scheme was inefficient and ineffective 

because the grass-roots work had not been done to develop programs that would turn 

local government into an effective source of job creation.
34

  Another direct grant scheme 

was to local authorities to assist in provision of training and employment for Aboriginal 

people.
35

 

 

Other programs, such as the Australian Assistance Plan,
36

 were focused on regions and 

did not utilise the existing structure of local government authorities.  A High Court 

challenge to the direct funding of regional organisations through the Australian 

Assistance Plan failed, although the judgment did not result in a clear majority either way 

on the Commonwealth’s capacity to spend, as the Court was split and one judge decided 

the case upon the issue of standing only.
37

 

 

Prime Minister Whitlam argued that the ‘role we assign to local government is the real 

answer to charges of centralism’.
38

  Indeed, it was.  Direct funding to local government 

and the expansion of its functions was intended to increase Commonwealth control over 

functions and bodies previously controlled by the States.  Whitlam stated that his 

government had deliberately ‘made and shall make local government a vehicle for our 

legislation on aged persons’ homes and hostels, sheltered employment, handicapped 

                                                 
31

 Grants Commission Act 1973 (Cth), s 6. 
32

 Lyndon Megarrity, ‘Local government and the Commonwealth:  An evolving relationship’ Parliamentary 

Library Research Paper No 10, 3020-11, 31 January 2011, p 8. 
33

 Margaret Bowman, ‘Local Government and Specific Purpose Grants’ in National Inquiry into Local 

Government Finance, Vol 2 – Research and Consultancy Reports, (AGPS, 1985), p 22. 
34

 Margaret Bowman, ‘Local Government and Specific Purpose Grants’ in National Inquiry into Local 

Government Finance, Vol 2 – Research and Consultancy Reports, (AGPS, 1985), p 22. 
35

 State Grants (Aboriginal Advancement) Act 1972 (Cth).  See also:  Margaret Bowman, ‘Local 

Government and Specific Purpose Grants’ in National Inquiry into Local Government Finance, Vol 2 – 

Research and Consultancy Reports, (AGPS, 1985), p 27. 
36

 See further, Geoffrey Sawer, Federation Under Strain, (MUP, 1977) pp 22-4. 
37

 Victoria v Commonwealth and Hayden (1975) 134 CLR 338. 
38

 Gough Whitlam, ‘1974 Party Policy Speech’ in E G Whitlam On Australia’s Constitution (Widescope 

International Publishers, 1977) p 332. 
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children, meals on wheels, home care and nursing, nursing homes and homeless men and 

women.’
39

  Yet the main focus was on funding non-profit organisations to fulfil these 

roles and while local government could also ‘buy into programs’ if it wished, it was not 

an integral part of service delivery for these programs and it competed with the non-

government sector for grants.
40

 

 

Whitlam’s support for regionalism was seen as overshadowing his government’s 

commitment to local government
41

 or even as hostile to it.
42

  Funds allocated upon a 

regional basis were usually for ‘programs administered by development corporations with 

little local government involvement in policy formulation and implementation.’
43

  New 

funding which was initially greeted with ‘euphoria’ eventually gave rise to ‘difficulties 

and mistrust’.
44

 

 

In addition to making general purpose grants to local government, through the States, the 

Whitlam Government also continued funding roads.  But the price for the funding was far 

greater Commonwealth involvement in the planning of roads and oversight of the 

spending of the grant.  The Commonwealth assumed full funding responsibility (and 

complete control) of what it nominated as ‘national highways’  With respect to other 

roads, it proposed that the States be required to submit their proposals for road-works to 

the Commonwealth for approval.  Some argued that this was inappropriate, because the 

Commonwealth has no expertise in road building and could hardly pass judgments on the 

projects.
45

  The Commonwealth argued, however, that it had a responsibility to ensure 

that its grants were being administered efficiently and that national policy outcomes were 

being achieved.  The Senate amended the National Roads Bill and the Roads Grants Bill 

to reduce Commonwealth interference with State activities.  However, the requirement 

that the Commonwealth give approval for all expenditure on urban arterial roads, 

regardless of whether it was funded by State or Commonwealth money, was retained.
46

 

 

The Fraser era – tax sharing 

 

The Fraser Government’s ‘new federalism’ involved a return to funding local 

government through s 96 grants to the States.  The Government also abandoned the 

‘regionalism’ aspects of the Whitlam funding approach, announcing that ‘artificial 

regions will not be forced on local authorities’ and that ‘regions will not be used by the 
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Commonwealth as centralist instruments to by-pass the States, to amalgamate areas or 

impose Commonwealth policies’.
47

  Prime Minister Fraser, however, had his own radical 

‘new federalism’ plan.  He proposed giving the States and local government access to 

income tax.  Local government initially received 1.52% of personal income tax revenue 

(excluding special levies and surcharges), which eventually rose to 1.75% in 1979 and 

2% in 1980.  The intention was that the States and local government would gain the 

benefits of economic growth, with the expansion of income tax revenue, but also bear its 

cost in times of recession.
48

  The Commonwealth gave a guarantee, however, that the 

total entitlement of local government would not be less in absolute terms in one year than 

the previous year.
49

  

 

The Local Government (Personal Income Tax Sharing) Act 1976 (Cth) provided for the 

distribution of local government’s share of income tax revenue to each State according to 

a fixed percentage.  For example, New South Wales initially received 36.6345%, 

Queensland received 17.3016% and Tasmania received 2.8601%.
50

  This allocation was 

determined by reference to the Commonwealth Grants Commission’s recommendation 

which was built on the previous approach put in place by the Whitlam Government.
51

  

Despite a number of reviews and many complaints, this allocation, as adjusted in 1977,
52

 

remained in force until 1985.
53

   

 

Once distributed to the States, the money was then distributed amongst local government 

within the State with 30% allocated to local government bodies on a population basis.  

The rest was distributed on a ‘general equalization basis’ with the ‘object of ensuring, so 

far as is practicable, that each of those local governing bodies is able to function, by 

reasonable effort, at a standard not appreciably below the standards of the other local 

governing bodies in the State, being a basis that takes account of differences in the 

capacities of those local governing bodies to raise revenue and differences in the amounts 

required to be expended by those local governing bodies in the performance of their 

functions.’
54

  In making this distribution, the State Government was required to take into 

account the recommendations of a Local Government Grants Commission, which it had 

to establish as a condition of receiving the grants.
55

 

 

It was also a condition of the grant to the State that it would make the payments to local 

government ‘without undue delay’ and that those payments be ‘unconditional’ in the way 
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they could be used.  The State also had to provide a certificate by the Auditor-General 

certifying the payments made.
56

 

 

In its roads funding the Fraser Government reinserted some flexibility into the process, 

making it easier to transfer funding between different categories of roads and reducing 

Commonwealth control over the program for the construction and repair of local roads.  

States were given the choice either to submit the details of their roads program to the 

Commonwealth or a list of how the money was to be allocated between local government 

bodies.  In relation to urban roads, the need for the Commonwealth’s approval was 

limited to projects using Commonwealth money.
57

   

 

The Hawke/Keating era – a return to grants 

 

When the Hawke Government came to office it commissioned a Committee of Inquiry 

into Local Government.  It reported in October 1985
58

 and the Government accepted 

most of the recommendations of the report.  These were largely implemented in the Local 

Government (Financial Assistance) Act 1986 (Cth).  This Act dropped the tie between 

local government funding and personal income tax revenue.  The reason primarily given 

for this change was that the link to personal income tax revenue was too volatile.  Local 

government could not plan ahead because it could not predict what the size of its grants 

would be.  It was argued in the second reading speech that a direct grant system would be 

more stable and allow better forward planning.
59

   

 

The true underlying reason, however, was that the Hawke Government wished to impose 

limits on public sector spending in order to reduce the budget deficit and found that it was 

easier to do this if it took direct control over the grant of financial assistance to the States 

and through the States to local government.
60

  It sought to ‘un-lock’ existing expenditure 

commitments so that it could make its allocations of funding within the ‘annual 

budgetary context’.
61

  The Finance Minister noted that under the Fraser Government’s 

scheme, local government would have received a 20% increase of funding in 1985-6, but 

that the Hawke Government would, for economic reasons, limit this to a two per cent 

increase in real terms.
62
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The Hawke Government introduced Financial Assistance Grants (‘FAGs’).  They were 

distributed between the States by reference to the population of a State as a proportion of 

the total population of all States in the preceding year, rather than the fixed proportions 

based on recommendations of the Commonwealth Grants Commission, as had previously 

been the case.
63

  The Fraser Government’s distribution model was, by 1985, well out of 

date and no submissions made to the Commonwealth inquiry on the subject (the ‘Self 

inquiry’) supported its continuation.
64

  Distribution on the basis of population had 

previously been recommended by the Commonwealth Grants Commission in 1979 

because of its ‘simplicity and predictability’.
65

  The Commission considered that the 

adoption of any other system ‘would entail analyses and decisions of a highly complex 

character’ and require it to make direct contact with local government bodies to obtain 

the necessary information.
66

  Its recommendation was rejected at that time because a 

majority of the States disagreed.
67

   

 

By 1985, however, the Self inquiry noted that changes in population meant that the 

switch from the existing system to allocation on a per capita basis would be relatively 

minor in effect upon the States and that the money that would otherwise be spent on 

another inquiry on methods of equalisation ‘would be better spent on improving local 

government services directly’.
68

  It pointed to the inefficiency of a Commonwealth 

agency being involved in collecting or checking data on individual local government 

areas in order to assess interstate relativities.  It regarded such activity as costly and 

wasteful, as it would duplicate the work of the existing local government grants 

commissions.
69

  The Self inquiry also noted other problems with the Commonwealth 

making such an assessment, such as the fact that the ‘boundary line of responsibility 

between local and State governments is differently drawn in different States, and indeed 

may vary within States.’
70

  Any central body which was trying to assess the distribution 

of grants between States on an equalisation basis would have to be able to accommodate 

the fact that water services, welfare services and transport services are variously provided 

by State and local government bodies depending upon the relevant jurisdiction, and are 

often different within States.  The inquiry concluded that while population was not the 

best method of assessment, it was preferable to the existing method, and could be 

‘adopted in the short run pending a comprehensive review’ in the future.
71

  The Hawke 

Government adopted this ‘short run’ population approach for distributing funds between 

the States and it continues to operate today. 
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The amount of the funding provided each year under the Hawke Government’s local 

government FAGs program was linked to the amount granted to the States in FAGs and 

certain other grants each year.  However, for the first two years a ‘real terms guarantee’ 

applied, so that local government received, at a minimum, the amount granted in the 

previous year adjusted for inflation.  This guarantee was relied upon, as in the following 

years the amount of funding to the States was cut in real terms.  However, after the 

guarantee period finished, local government also ‘suffered cuts in real terms in 1988-89, 

1989-90 and 1990-91 when real State general purpose funding fell.’
72

 

 

The Hawke Government retained the role of the Local Government Grants Commissions, 

but also required each State to formulate principles for allocating the money amongst 

local governing bodies and to provide those principles to the Commonwealth Minister.  

In formulating those principles, States were required to consult with bodies that represent 

local government.  They were also required to have regard to the objective of making the 

allocation ‘on a full horizontal equalisation basis’ subject to the distribution of 30% of the 

grant on the basis of population.
73

  Local Government Grants Commissions were required 

to hold public hearings and accept submissions before making their recommendations on 

the allocation of grants.  A State’s entitlement to these grants was dependent upon the 

Commonwealth Minister being satisfied that the State had regard to, or adopted, the 

recommendations of the Local Government Grants Commission and that the allocation 

was made in accordance with the principles.
74

  As under the Fraser Government’s 

scheme, the States had to make the payments to local government bodies ‘without undue 

delay’ and the payments had to be unconditional.  The payments also had to be certified 

by the Auditory-General.
75

 

 

Roads funding was provided to local government, through the States, under the 

Australian Land Transport Development Act 1988 (Cth).  As some local roads came 

under the authority of the States rather than local government bodies (for example, roads 

in unincorporated areas where there was no local government body) some portions of 

these grants were retained by the State and were not passed on to local government.
76

  

This is perhaps the source for the common misconception that financial assistance grants 

to local government are not passed on in their entirety and that the States ‘skim’ money 

off the top of them. 

 

Some specific purpose payments were still made directly to local government, but these 

were largely either capital grants for buildings (eg senior citizens’ centres or child care 

centres) or for welfare services, where local government could apply for grants in the 

same manner as any other group, such as a charity or other non-government body.  As 

Margaret Bowman noted in 1985: 
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Specific purpose grants paid direct to local authorities are the most numerous, but 

are less important for local government in general than those passing through the 

States for the following reasons: 

 

 except for the Aerodromes Local Ownership and Local Government 

Development and Improvement programs, all payments made direct to local 

government are for health/welfare services for which local authorities form a 

minority of providing agencies.  They are primarily directed towards non-

government bodies; 

 they involve for local government relatively small aggregate sums; and 

 they are variable in their impact either because only designated authorities or 

those successful in making a submission will receive grants. 

 

Specific purpose grants passed on to local government authorities by the States 

involve much larger sums in aggregate and include the only program which is 

universal in its distribution:  roads funds.
77

 

 

The distribution of FAGs between the States upon a per capita basis remained 

controversial and the issue was sent to the Commonwealth Grants Commission for 

further consideration.  The Commission supported in principle distribution on a fiscal 

equalisation basis but noted that there were data and methodology deficiencies which 

prevented moving to such as system at that time.  The Commonwealth decided in 1992 to 

retain the existing per capita distribution for FAGs.
78

 

 

A Special Premier’s Conference, in October 1990, agreed that the specific purpose grants 

given to local government for the funding of local roads under the Australian Land 

Transport Development Act 1988 should be continued but ‘untied’ so that they could be 

used for any purpose.  These untied grants became known as ‘identified local road grants’ 

and from then on were distributed under the Local Government (Financial Assistance) 

Act 1986 (Cth) along with general purpose financial assistance grants.  However, if these 

grants were distributed upon the same per capita basis, this would have disadvantaged 

Western Australia, Tasmania, Queensland and the Territories.  It was therefore agreed 

that the identified local road grants would continue to be distributed on the previous 

basis, leaving it frozen in time even though population and needs changed over time.
79

 

 

The local government funding system was reviewed again in 1994.  The resulting report 

noted that the Local Government Grants Commissions operated their systems of fiscal 

equalisation differently, with some favouring local government areas with growing 

populations and others favouring those with shrinking populations.  It also recommended 

against distributing identified local road grants upon a per capita basis as this would be 
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disruptive.
80

  In response to the review, the Commonwealth Parliament enacted the Local 

Government (Financial Assistance) Act 1995 (Cth).  Section 3 of the Act stated that in 

providing financial assistance, it was the goal of the Parliament to ‘increase the 

transparency and accountability of the States with respect to the allocation of funds under 

this Act to local governing bodies’ and to ‘promote consistency in the methods by which 

grants are allocated to achieve equitable levels of services by local governing bodies’.  To 

achieve these goals, it provided for the Commonwealth Minister to set out national 

principles
81

 for the allocation of funding amongst local government bodies.  These 

principles were to ensure ‘as far as practicable’ that such allocations were made on a ‘full 

horizontal equalisation basis’ subject to the continuation of the 30% per capita 

distribution.
82

  The reference to ‘full horizontal equalisation’ was explained further as 

meaning an allocation of funds that ‘ensures that each local governing body in a State is 

able to function, by reasonable effort, at a standard not lower than the average standard of 

other local governing bodies in the State’ and ‘takes account of differences in the 

expenditure required to be incurred by local governing bodies in the performance of their 

functions and in their capacity to raise revenue.’
83

  The Local Government Grants 

Commission’s recommendations must be made in accordance with the national 

principles.   

 

The Howard Government and local government funding 

 

The Howard Government radically changed the funding of State Governments by 

introducing a goods and services tax (‘GST’) and transferring the proceeds (after the 

costs of collection were deducted) to the States on an equalisation basis.  The original 

agreement involved the States taking over the funding of local government, drawing on 

the proceeds of the GST.  However, the scope of the GST was diminished in a deal 

between the Government and the Australian Democrats, reducing the proceeds that would 

flow to the States.  The Commonwealth therefore retained its financial role in providing 

assistance to local government.  It could no longer do so, however, by reference to State 

FAGs, as these had terminated and been replaced with the GST payments.  So the 

Commonwealth enacted the Local Government (Financial Assistance) Amendment Act 

2000 (Cth), which included a formula (being an ‘escalation factor’ based upon population 

growth and the consumer price index) to calculate the general purpose FAGs to be 

provided to local government each year.
84

 

 

In December 2000 the Howard Government introduced the ‘Roads to Recovery’ 

program, directly funding local government rather than funnelling funding through s 96 
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grants to the States.  The rhetoric behind the program has been described as 

‘Whitlamesque’ in nature.
85

  The money is allocated in a two stage process.  First, it is 

distributed to the States on the basis of a formula that takes into account both population 

and road length.  It is then allocated within the States to individual local government 

bodies by using the State Local Grants Commissions’ formulae with respect to the local 

roads component of financial assistance grants.
86

  At the time the Roads to Recovery Bill 

was debated, a list was tabled setting out the allocation of funding to each local 

government body over the life of the program.  This was later formalised in a list 

published in the Government Gazette.  The focus was therefore placed upon actual 

amounts to be distributed to particular local government bodies over the life of the 

program, rather than the methodology for that distribution.  This might explain why those 

who seek the abolition of State local government grants commissions and prefer direct 

funding under the Roads to Recovery methodology do not seem to appreciate that this 

program is reliant upon work done by State local government grants commissions.   

 

Section 7 of the Roads to Recovery Act 2000 (Cth) required that conditions be placed on 

the grants including that they be used for roads expenditure, that existing levels of roads 

expenditure other than under this program be maintained and that signs acknowledging 

Commonwealth expenditure under this program be erected. 

 

This program was only intended to run for four years, but has since been extended on a 

number of occasions due to its popularity.
87

  The current program runs from 2009-10 to 

2013-14 and involves $1.75 billion in funding for roads which is paid directly to local 

government bodies (or in the case of unincorporated areas, to States).
88

  This program is 

in addition to the ‘identified local road grants’ which continued to be untied and paid 

according to the old formula.  For example, in 2011–12, the Commonwealth paid out 

$836.9 million in ‘identified local road grants’ under s 96 of the Constitution and $349.8 

million in the Roads to Recovery program.
89

 

 

The Commonwealth Grants Commission in a 2001 review recommended that local 

government funding be clarified by being placed into three pools.  The per capita pool 

would cover the existing 30% minimum grant for each local government area.  The 

relative need pool was to cover the rest of the general purpose grants to local government, 

on a ‘relative need’ assessment based upon equalisation principles.  The local roads pool 

would cover the identified local road grants, but distribute them on the basis of ‘relative 

road needs’, which would take into account the cost of maintaining existing road 
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networks, including factors such as the age, type and length of roads, the number of road 

users and the climate and terrain.
90

 

 

Instead of adopting its recommendations, the Commonwealth referred the matter to the 

House of Representatives Economics, Finance and Public Administration Committee, as 

part of an inquiry into cost-shifting.  It took a different approach, arguing that the general 

purpose FAGs and the identified local roads grants should be collapsed into the one pool 

and that grants should be paid directly by the Commonwealth to local government bodies.  

It concluded that they should be distributed on equalisation principles and that a new 

model should be developed for this distribution through the Commonwealth Grants 

Commission.
91

  These recommendations were rejected and the existing funding methods 

continued to operate. 

 

In 2005 the Howard Government asked the Commonwealth Grants Commission to 

review the formula for the allocation of the identified roads component of its financial 

assistance grants to the States.  This allocation has not been adjusted since 1991 and had 

come to be regarded as ‘increasingly anachronistic’.
92

  The Commission was asked to 

recommend a distribution between the States based upon the relative needs of local 

government.  It concluded, however, that it could not make such a recommendation due 

to the lack of reliable and comparable data on road characteristics.  Instead, it 

recommended as an interim measure the distribution of funds ‘on the basis of average 

expenditure per person on urban, rural and remote areas and the population of each State 

resident in those areas’.
93

  This would have resulted in reductions in road grants to 

Western Australia, Tasmania, the Australian Capital Territory and the Northern Territory 

and increases in funding in the other States.  Its recommendations were not adopted by 

the Commonwealth.  

 

In 2006 the Commonwealth, the States and Territories and the Australian Local 

Government Association entered into the ‘Inter-Governmental Agreement Establishing 

Principles Guiding Inter-Governmental Relations on Local Government Matters’.  One of 

the aims of this agreement was to recognise the problem of cost-shifting and to prevent it 

from occurring in the future.  However, the actual terms of this commitment in the 

Agreement are very weak.  It provides:  

 

The Parties agree in principle that where local government is asked or required by 

the Commonwealth Government or a State or Territory Government to provide a 
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service or function to the people of Australia, any consequential financial impact 

is to be considered within the context of the capacity of local government.
94

 

 

Accordingly, the commitment only goes so far as ‘considering’ the potential effects of 

cost-shifting, rather than doing anything about them. 

 

Both Houses of the Commonwealth Parliament also adopted a resolution in 2006 that 

provided parliamentary recognition of local government.  It stated that the House 

‘recognises that local government is part of the governance of Australia’, acknowledged 

its role and the importance of cooperating and consulting with local government and 

acknowledged ‘the significant Australian Government funding that is provided to local 

government to spend on locally determined priorities, such as roads and other local 

government services’.
95

  A proposed amendment moved by the Opposition which would 

have provided that the House ‘supports a referendum to extend constitutional recognition 

to local government’ failed.
96

 

 

While Sansom has described this resolution as a ‘token gesture’ he also noted that it 

underlined the fact that the Commonwealth has increasingly become involved with local 

government issues regardless of the absence of constitutional recognition.
97

   

 

The Rudd/Gillard governments and local government 

 

Under the Rudd and Gillard Labor governments, the funding of local government has 

been continued as under the Howard Government.  The Roads to Recovery program was 

extended and the method for the distribution of financial assistance grants was 

maintained.  Local government also benefited from increased infrastructure expenditure 

during the global financial crisis.  In 2011–12, the Commonwealth gave $2,722,866,000 

in financial assistance grants to local government, which passed through the States as s 

96 grants.
98

 It also made direct grants to local government in the sum of $623,786,000 

(which is less than a fifth of total Commonwealth funding to local government). 

 

In 2008 the Rudd Government established the Australian Council of Local Government.  

Its first meeting was held in November 2008.  Its initial aims were to develop a 

‘partnership’ between local government and the Commonwealth with regard to a ‘nation 

building program’ for infrastructure development, to deal with problems in major cities 

such as congestion and planning and to consult upon plans for a referendum on the 
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constitutional recognition of local government.
99

  The Rudd Government also established 

the Local Government Reform Fund, to aid reforms in the areas of asset and financial 

management and to develop better and more consistent data collection.  The Australian 

Centre of Excellence for Local Government was also established in 2009 to support 

research into best practice and innovation in the area of local government. 

 

The Gillard Government, in its negotiations with the Australian Greens and Independents 

upon the formation of government after the 2010 general election, promised that it would 

hold a referendum at or before the next general election upon the ‘recognition of local 

government in the Constitution’.
100

  It established an expert panel, chaired by the Hon 

James Spigelman, ‘to report on and make recommendations regarding: 

 

a. the level of support for constitutional recognition among stakeholders and in the 

general community; and 

b. options for that recognition’.
101

 

 

As discussed in more detail in Chapter VI below, the Panel reported in December 2011.  

A Joint Select Committee on Constitutional Reform of Local Government has since been 

established to consider the Expert Panel’s recommendations. 

 

The Pape Case 

 

As part of its response to the global financial crisis, the Rudd Government sought to 

stimulate the economy by providing a payment of $900 to a large number of tax-payers.  

The constitutional validity of this payment was challenged by a potential recipient, Mr 

Bryan Pape.  While the High Court upheld the validity of these payments in Pape v 

Commissioner of Taxation,
102

 its reasoning led to doubts about the constitutional validity 

of Commonwealth payments made directly to local government, including payments 

made under the Roads to Recovery program. 

 

The constitutional background to this case is as follows.  Section 81 of the 

Commonwealth Constitution provides for Commonwealth revenues to form a 

Consolidated Revenue Fund ‘to be appropriated for the purposes of the Commonwealth 

in the manner… imposed by this Constitution.’  Section 83 sets out that manner by 

providing that money cannot be drawn from the Treasury ‘except under appropriation 

made by law’.  Relying on sections 81 and 83, the Commonwealth has argued that it can 

appropriate money for any purpose it chooses, as any purpose nominated by the 
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Commonwealth Parliament will be a ‘purpose of the Commonwealth’.  This view has 

been supported by some judges,
103

 while others have taken the view that the ‘purposes of 

the Commonwealth’ is a matter for the courts to determine by reference to the 

distribution of powers within the Constitution.
104

  Authority on this proposition remained 

inconclusive, but this did not deter the Commonwealth from appropriating money and 

spending it on subjects outside its express heads of legislative power.  Indeed, such action 

was also tactical, as it allowed the Commonwealth to argue in future cases that to confine 

the ‘purposes of the Commonwealth’ to those matters within its legislative heads of 

power would result in a great swathe of laws being rendered unconstitutional and 

payments being rendered invalid. 

 

Until 2009, the Commonwealth had argued that it had the power under s 81 of the 

Constitution to appropriate and spend money on such purposes as the Commonwealth 

Parliament chose.  In Pape v Commissioner of Taxation,
105

 the High Court overturned 

this argument, holding that s 81 itself did not support the expenditure of money 

appropriated by the Parliament.
106

  A different head of power was needed.  This pushed 

the debate from one concerning ‘purposes of the Commonwealth’ to one concerning 

whether other constitutional powers support the expenditure of appropriated funds.
107

  In 

particular, where there is no express head of power to support particular expenditure, is 

the combination of the executive power in s 61 of the Constitution and the incidental 

legislative power in s 51(xxxix) sufficient to support such expenditure for ‘national’ 

purposes?
108

   

 

In Pape, a majority held that the combination of ss 61 and 51(xxxix), sometimes known 

as the ‘nationhood power’, was sufficient to support a law that employed short-term fiscal 

measures to respond to a global financial crisis by stimulating the economy.
109

  Justices 

Gummow, Crennan and Bell stated that the Pape case could be ‘resolved without going 

beyond the notions of national emergency and the fiscal means of promptly responding to 

that situation’.
110

  Chief Justice French was not even prepared to go quite that far, arguing 

that this power should not be equated with a ‘general power to manage the national 

economy’
111

 or a power to make laws with respect to matters of ‘national concern’ or 
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‘national emergencies’.
112

  He appeared to be sensitive to the need to confine the scope of 

his finding. 

 

It is difficult to see how direct Commonwealth funding to local government for the 

construction and maintenance of roads can be considered equivalent to a national 

response to a global economic crisis or a national emergency.  This is particularly so 

when it is clear that the same money can be provided to local government through s 96 

grants to the States.  This negates any argument that without the power to fund local 

government directly, local government could not be adequately funded.  There is no need 

to imply a power for the Commonwealth to be able to grant money to local government, 

as the Commonwealth Constitution already provides a means of doing so in s 96, albeit 

through the States. 

 

This issue was addressed in a confused manner by the Senate Select Committee on the 

Reform of the Australian Federation.  The Committee noted the views of academics and 

ALGA that direct Commonwealth funding of local government with respect to roads 

might be unconstitutional.
113

  It then observed that these views ‘were not necessarily 

shared by all’.  It referred to submissions of the Council for the Australian Federation 

(‘CAF’) and the Western Australian Government which both argued that the Pape case 

did not have detrimental consequences for the funding of local government because such 

funding can be given to local government through s 96 grants to the States.
114

  However, 

these views are not inconsistent with the views of ALGA and academics that direct 

Commonwealth funding of local government might be invalid.  Indeed, all seemed to 

agree that the funding of local government through s 96 grants to the States was valid and 

the direct funding of local government by the Commonwealth was of doubtful validity.  

The only difference was whether this was regarded as a reason to change the Constitution 

to permit direct funding or whether one should simply revert to the tried and true method 

of making grants to local government through the States.   

 

The Committee then suggested that the views of CAF and Western Australia were 

consistent with the Commonwealth Government’s view that it was entitled to continue its 

current methods of making payments to local government, including direct payments.  

Clearly this was not consistent with the views of CAF and Western Australia which 

instead supported the making of Commonwealth payments through the States.  However, 

from its misunderstanding of the various positions put to it, the Committee concluded that 

‘it is not entirely clear that the constitutionality of direct payments from the 

Commonwealth to local government is in doubt.’
115

  On the contrary, it was very clear 

that there was doubt, although it was unclear as to how the High Court might resolve this 
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doubt.  The Commonwealth took the optimistic view that the High Court would favour 

direct funding, while ALGA took the pessimistic view that it might not.
116

 

 

The Williams Case 

 

The Commonwealth also provides direct funding to local government under a range of 

executive programs that are not supported by legislation.  Examples include the Local 

Government Energy Efficiency program and the Safer Suburbs program.  Such programs 

came under additional threat in 2012 as a consequence of the High Court’s judgment in 

Williams v Commonwealth.
117

 In that case, the High Court held that it was beyond the 

executive power of the Commonwealth to enter into an agreement to fund a chaplaincy 

program in a school and to make payments under that agreement without statutory 

authority to do so.   

 

A majority of the Court in Williams rejected the Commonwealth’s ‘broad’ proposition 

that it had the capacities of a legal person to enter into contracts and expend money on 

any subject matter, regardless of whether or not it came under a Commonwealth head of 

legislative power,
118

 and its ‘narrow’ proposition that its executive power extends to 

actions that could be authorised by Commonwealth legislation, even though no such 

statute has been enacted.
119

  While the majority recognised that there were some 

categories of executive power involving expenditure that could be exercised without 

statutory authority, such as prerogative powers,
120

 the ordinary administration of 

government departments
121

 and the nationhood power,
122

 this particular funding program 

did not fall within any of those categories and therefore required the enactment of valid 

legislation to support it. 

 

These two cases have left much of the direct Commonwealth funding to local 

government vulnerable to constitutional challenge.  Those direct funding programs, such 

as the Roads to Recovery program, that rely on Commonwealth legislation could be 

struck down as constitutionally invalid because there is no constitutional head of power 

to support the Commonwealth’s legislation.  Those programs that are based solely on 
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Commonwealth executive power would need authorisation by a valid Commonwealth 

statute.  In both cases the difficulty will be finding a head of legislative power to support 

the statute. 

 

The Commonwealth’s response to the Pape and Williams cases 

 

After Pape, the Commonwealth largely ignored the Court’s decision.  One can only 

assume that it drew from the fact that the Court upheld the validity of the $900 tax bonus, 

a conclusion that the High Court would always, ultimately, uphold Commonwealth 

expenditure, no matter how much the Court opined upon the need for accountability and 

compliance with the distribution of powers under the Commonwealth Constitution.  In 

other words, it appeared to conclude that the High Court was a constitutional watchdog 

that might growl but would never bite when it came to Commonwealth expenditure. 

 

The Commonwealth therefore took what the former NSW Chief Justice, the Hon James 

Spigelman, has described as an ‘aspirational’ view
123

 that its legislation concerning direct 

funding to local government remained valid.  Officers of the Department of the Prime 

Minister and Cabinet told the Senate Select Committee on the Reform of the Australian 

Federation that it had received advice from the Attorney-General’s Department ‘that we 

should continue with current arrangements unless a demonstrated need arises to change 

them’.
124

  The Department advised that having taken into account the High Court’s 

judgment in Pape, ‘the Commonwealth remains able to make grants under its general 

powers in the Constitution’.
125

  It did not specify what these ‘general’ powers were. It 

appears, however, from its arguments in Williams, that the Commonwealth assumed that 

it had a broad general power to spend that fell within its executive power.  The High 

Court, in Williams, begged to differ. 

 

This time the Commonwealth could not completely ignore the High Court’s judgment as 

there was considerable pressure from those persons and bodies funded by the 

Commonwealth under its purported executive power for the matter to be rectified.  The 

Commonwealth rushed through Parliament, with only cursory debate, the Financial 

Framework Legislation Amendment Act (No 3) 2012 (Cth).  It came into force on 28 June 

2012, despite only having been introduced into Parliament on 26 June.   

 

The Act inserts s 32B in the Financial Management and Accountability Act 1997 (Cth), 

which purports to give statutory authority to Commonwealth expenditure under 

arrangements or grants where the expenditure could not otherwise be supported by 
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executive power alone.  The relevant arrangements and grants must also be specified in 

the Financial Management and Accountability Regulations 1997 or be for the purposes of 

a program specified in the Regulations.  

 

The Regulations were also amended (directly by the Act — presumably to avoid scrutiny 

and the prospect of disallowance if the changes had been made by amending 

Regulations)
126

 to insert a Schedule 1AA which contained a list of over 400 government 

programs.  In many cases these programs are so broadly described that a vast swathe of 

potential future Commonwealth expenditure would fall under them.
127

  This avoids the 

prospect of new Commonwealth programs facing possible scrutiny — which the 

amendment of the Regulations might entail — as long as the new programs can be 

shoehorned under the existing, broad, categories in the Regulations.  It also, however, 

raises doubt as to the effectiveness and constitutional validity of these provisions.  As 

Spigelman has observed, some programs have been ‘identified in such a general language 

that they could not withstand constitutional scrutiny’.
128

 

 

The major difficulty with the Act is that there is no obvious head of Commonwealth 

legislative power to support it.  The Financial Management and Accountability Act 1997 

(Cth) is most likely supported by s 97 of the Constitution, regarding audit laws, in 

combination with s 51(xxxvi).  It could also be supported by s 64 of the Constitution, 

regarding the administration of Commonwealth departments in conjunction with s 

51(xxxix) of the Constitution.  It is doubtful, however, that either source would extend to 

supporting the new Division 3B of Part 4 of that Act which purports to authorise 

Commonwealth expenditure generally and not just in relation to the ordinary 

administration of government.  It is also doubtful that a ‘nationhood power’ could be 

regarded as supporting such a broad range of Commonwealth expenditure given that, in 

Williams, the nationhood power was not regarded as capable of supporting 

Commonwealth expenditure on chaplains.
129

  Indeed, Hayne J noted that if the 

combination of s 61 and s 51(xxxix) of the Constitution were regarded as supporting a 

power to spend, as the Executive chooses, regardless of the purposes for which the 

expenditure is to be applied, then this would ‘work a very great expansion in what 

hitherto has been understood to be the ambit of Commonwealth legislative power’.
130

 

 

The best argument that one could make for the validity of s 32B is that it is supported by 

a web of constitutional heads of power, to the extent that each program specified in the 

Regulations falls within the subject matter of a head of power.  This argument would then 

lead to difficult questions about reading down and severance in relation to those 
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programs that do not fall within a head of power and their purported statutory 

authorisation.  This provision is therefore vulnerable to constitutional attack.  Even if it 

survives intact, the most it will do is shore up the validity of direct grants from the 

Commonwealth to local government which were previously unsupported by statutory 

authority, where the subject matter of those grants falls within a Commonwealth head of 

legislative power.  For example, the ‘Clean Energy Future — Low Carbon Communities’ 

program, which provides funding to local government, might be regarded as supported by 

the external affairs power in s 51(xxix) of the Constitution, to the extent that it 

implements treaty commitments. 

 

The other difficulty with the Act is that the Government seems to have ignored the 

principles that lay behind the High Court’s decision in Williams.  In that case the Court 

had stressed:  (a) the role of federalism as a limitation on Commonwealth executive 

power; (b) that s 96 of the Constitution should not be by-passed without a sufficient 

reason; and (c) the importance of parliamentary accountability, particularly when it came 

to the expenditure of public money.  The Financial Framework Legislation Amendment 

Act (No 3) 2012 ignored these points and effectively abdicated parliamentary 

accountability for expenditure in relation to the listed programs or anything that can 

conceivably be brought under them in the future.
131

  By taking this approach, the 

Commonwealth has defied and provoked the High Court, seemingly relying upon an 

expectation that its law will not be challenged because of the absence of an interest or 

standing to do so. 

 

Spigelman, reaching the same conclusion, has observed: 

 

The Commonwealth appears to be proceeding on the basis that as long as it has an 

arguable Constitutional case, it can still do whatever it likes.  This may be because 

it is overwhelmingly probable that these programs will never be challenged in 

Court.  If that is right, it disturbs me.  I think the High Court may well be 

disturbed too. 

…. 

It is not permissible to approach the Constitution on the basis that whatever is in 

the institutional interests of the Commonwealth must be the law.  It is not 

consistent with the rule of law that the Executive and the Parliament proceed on 

the basis that an arguable case is good enough, as distinct from a genuine, 

predominant opinion as to what the law of the Constitution actually is. 

Furthermore, it is not consistent with the rule of law for the Parliament or 

Executive of the Commonwealth to act on the basis that an arguable case is good 
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enough if it is unlikely than anyone will challenge a particular program or a 

law.
132

 

 

The constitutional validity of the Roads to Recovery program 

 

The Financial Framework Legislation Amendment Act (No 3) 2012 (Cth) did not affect 

the Roads to Recovery program because it only dealt with executive funding programs 

which were not already supported by statute.  The Roads to Recovery Program is 

currently authorised by Part 8 of the National Building Program (National Land 

Transport) Act 2009 (Cth).  What head of legislative power supports it?  There are two 

possibilities: (a) the corporations power, and (b) the nationhood power. 

 

Corporations Power 

 

There are three main problems with reliance on s 51(xx) to support the Roads to 

Recovery program.  First, the Commonwealth’s legislative power under s 51(xx) is 

confined to ‘foreign corporations, and trading or financial corporations formed within the 

limits of the Commonwealth’.  The National Building Program (National Land 

Transport) Act 2009 does not confine the making of payments under the Roads to 

Recovery program to foreign, trading or financial corporations (‘constitutional 

corporations’).  Section 87 of the Act simply refers to a ‘person or body’ who is to be the 

recipient of payments.  It does not require that the person or body be a corporation, let 

alone a constitutional corporation.  

 

The same problem arose in Williams, where the chaplaincy program did not specify that 

the recipient of funding had to be a corporation.  Only two judges considered the 

application of the corporations power, but both held that it could not support a law that 

permitted agreements with bodies that were not constitutional corporations.133  

 

Secondly, not all local government bodies are trading corporations.  After the Work 

Choices Case,134 the States of New South Wales and Queensland terminated the status of 

local government bodies as bodies corporate and brought them back under the Crown.135  

An attempt to reverse the status of local government bodies in NSW was defeated in the 

Legislative Council in March 2012.136  Hence, local government bodies in Queensland 

and New South Wales are not corporations at all, but still receive funding under the 

Roads to Recovery program. 

 

Further, even amongst those local government bodies that have a corporate status, not all 

would be regarded as ‘trading’ or financial corporations.  In relation to each local 
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government body, it would depend upon whether the ‘trading activities form a 

sufficiently significant proportion of its overall activities as to merit its description as a 

trading corporation’.137  This may well differ between council and council, and in relation 

to the same council over a period of time.  For example, in Australian Workers’ Union, 

Queensland v Etheridge Shire Council,138 Spender J of the Federal Court held that the 

Etheridge Shire Council was not a constitutional corporation because trading was not its 

predominant and characteristic activity and did not form a sufficiently significant 

proportion of its overall activities.  

 

Thirdly, it could be argued that the law that establishes and implements the Roads to 

Recovery program is not a law with respect to the activities, functions, powers or 

relationships of trading corporations.  In Williams, the two Justices who considered the 

corporations power appeared to imply that simply granting money to a corporation was 

not enough to attract the application of s 51(xx).  Kiefel J said: 

 

Any statute authorising the Funding Agreement could not be said to be concerned 

with the regulation of the activities, functions, relationships and business of a 

corporation, the rights and privileges belonging to a corporation, the imposition of 

obligations upon it, or the regulation of the conduct of those through whom it 

acts.139 

 

Hayne J also distinguished a law concerning the funding of chaplains from a law 

supported by the corporations power, observing: 

 

Unlike the law considered in New South Wales v Commonwealth (Work Choices 

Case) it would not be a law authorising or regulating the activities, functions, 

relationships or business of constitutional corporations generally or any particular 

constitutional corporation; it would not be a law regulating the conduct of those 

through whom a constitutional corporation acts nor those whose conduct is 

capable of affecting its activities, functions, relationships or business.140 

 

While these comments were only made by two Justices (as the others did not address the 

issue), they raise the distinct possibility that merely giving a grant to a constitutional 

corporation is not enough in itself to attract the support of s 51(xx). 

 

For these three reasons, it would seem extremely unlikely that the High Court would 

regard the legislation enacting the Roads to Recovery program as supported by s 51(xx) 

of the Constitution. 
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Nationhood Power 

 

Section 3 of the Nation Building Program (National Land Transport) Act 2009 (Cth) 

provides that the object of the Act is ‘to assist national and regional economic and social 

development by the provision of Commonwealth funding aimed at improving the 

performance of land transport infrastructure’.  This suggests that the Commonwealth 

might be relying on the ‘nationhood’ power on the ground that its legislation provides for 

the development of national infrastructure, which is a truly national activity that could not 

be otherwise carried on by the States for the benefit of the nation. 

 

The ‘nationhood power’ finds its modern source in a statement made by Mason J in the 

AAP Case that: 

 

there is to be deduced from the existence and character of the Commonwealth as a 

national government and from the presence of ss 51(xxxix) and 61 a capacity to 

engage in enterprises and activities peculiarly adapted to the government of a 

nation and which cannot otherwise be carried on for the benefit of the nation.141 

 

Despite the fact that the Williams case did not directly concern the nationhood power, the 

Court did review the authorities on it and placed stress upon the following aspects of it: 

 

 the enterprise or activity must be peculiarly adapted to the government of a 

nation and be a truly ‘national’ endeavour;142 

 

 the enterprise or activity must be one that cannot otherwise be carried on for 

the benefit of the nation by the States or others;143 

 

 the Commonwealth’s executive power cannot be expanded outside its heads 

of power simply because it is ‘convenient’ to do so;144 

 

 s 96 of the Constitution must not be rendered otiose — so there must be large 

areas of activity which are outside the executive power of the Commonwealth 

which can only be entered by way of a s 96 grant;145 and 

 

 the Commonwealth’s exercise of executive or legislative power must involve 

no real competition with the States.146 
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All five of these propositions, when applied to the funding of the Roads to Recovery 

program, would suggest that it is not supported by the nationhood power.  

 

(a)    National Endeavour 

 

While the funding of national infrastructure, such as a railway line across several States, 

might be regarded as a truly ‘national’ endeavour — and one peculiarly adapted to the 

government of a nation — it is hardly likely that the funding of the construction and 

maintenance of local roads would be regarded the same way.  Kiefel J observed in 

Williams that ‘there is nothing about the provision of school chaplaincy services which is 

peculiarly appropriate to a national government’ as such services are ‘the province of the 

States, in their provision of support for school services’.147  Much the same could be said 

of the provision of local roads. 

 

In Pape, it was the magnitude and urgency of the subject that moved it into the sphere of 

the nationhood power.148  Gummow, Crennan and Bell JJ observed that ‘only the 

Commonwealth has the resources available to respond promptly to the present financial 

crisis on the scale exemplified by the Bonus Act.’149  Hayne J, in Williams, suggested that 

this extended the nationhood power to matters ‘peculiarly within the capacity and 

resources of the Commonwealth Government’.150  While it could be argued that the 

amount needed to fund local government roads is large, and that a Commonwealth 

contribution is therefore needed,151 the same could be said for almost all areas of 

expenditure (eg schools or hospitals).  Moreover, the need for funding is ongoing and the 

funding is provided regularly.  There is no emergency with which only the 

Commonwealth can deal promptly and adequately. 

 

(b)    Cannot Otherwise Be Carried On 

 

The High Court in Williams laid significant emphasis on the fact that the Queensland 

Government already ran its own chaplaincy funding program.152  A number of Justices 

noted that no party could have argued that a chaplaincy program was something that 

could not be carried on without Commonwealth involvement, as manifestly the State was 

not only capable of doing so but was actually doing so.153  
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Similarly, the States, through their local government bodies, have constructed and 

maintained roads since the inception of local government.  The combination of State 

grants and local government own-source revenue makes up approximately 91.5% of local 

government revenue, with Commonwealth contributions coming to approximately 

8.5%.154  It is really not plausible to claim that the construction and maintenance of local 

roads ‘cannot otherwise be carried on for the benefit of the nation’ except by direct 

Commonwealth funding. 

 

(c)    Convenience 

 

Crennan J observed in Williams that: 

 

the fact that an initiative, enterprise or activity can be ‘conveniently formulated 

and administered by the national government’, or that it ostensibly does not 

interfere with State powers, is not sufficient to render it one of ‘truly national 

endeavour’ or ‘pre-eminently the business and the concern of the Commonwealth 

as the national government’.155   

 

The mere fact that it might be regarded by local government as ‘convenient’ to receive 

direct funding from the Commonwealth rather than through s 96 grants is most unlikely 

to trigger the application of the nationhood power. 

 

(d)    Section 96 

 

A number of Justices in Williams regarded s 96 of the Constitution as indicating that 

Commonwealth executive power is not unlimited.  They considered that s 96 should not 

be rendered otiose by a broad interpretation of Commonwealth executive power.156  They 

exhibited concern that s 96 was being bypassed for no adequate reason,157 and they noted 

the importance of the ‘consensual’ aspect of s 96 which arises from the fact that it is up to 

the States whether to accept or reject funding upon the conditions made.158 

 

The Commonwealth has funded roads through s 96 grants since 1923.  It continues to 

give ‘untied’ roads funding under s 96 grants in addition to the Roads to Recovery 

program.  There appears to be no adequate reason why s 96 has been bypassed other than 

the political reason of the Commonwealth seeking to obtain greater credit for its 

expenditure on local roads.  Such a reason would not be likely to hold sway in the High 

Court.  Given the long history of the funding of local roads through s 96 grants, it would 

be very difficult indeed to justify why s 96 is being bypassed in favour of direct funding, 

and why Commonwealth executive power (combined with legislative power under s 

51(xxxix)) extends to such expenditure. 
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(e)    No Competition 

 

It had previously been suggested by the High Court that in matters purely involving the 

grant of Commonwealth funds, this could not amount to competition with the States.  For 

example, Deane J observed in the Tasmanian Dam Case that 

 

[e]ven in fields which are under active State legislative and executive control, 

Commonwealth legislative or executive action may involve no competition with 

State authority: an example is the mere appropriation and payment of money to 

assist what are truly national endeavours.159  

 

This approach was also followed in a more limited fashion by French CJ in Pape, where 

he contended that ‘it is difficult to see how the payment of moneys to taxpayers, as a 

short-term measure to meet an urgent national economic problem, is in any way an 

interference with the constitutional distribution of powers.’160  Only Heydon J expressed 

concern that Commonwealth laws regulating the expenditure of money, or regulating a 

‘national economy’ might override State laws.161  

 

In Williams, Hayne J contended that the ‘provision of funding to an organisation to 

provide chaplains to schools involves direct competition with State executive and 

legislative action’.162  This was reinforced by the Queensland Government’s chaplaincy 

program.163  Kiefel J focused on the fact that both governments ‘require adherence to their 

respective guidelines as a condition of funding’ and that ‘there is clearly the potential for 

some disparity or inconsistency in what is required’.164  She concluded that ‘it cannot be 

said that no competition may be involved between the State and Commonwealth 

Executives.’165   

 

In the case of the funding of local roads, there is certainly the potential for 

Commonwealth conditions on funding to clash with State requirements (eg regarding 

priorities in road building and maintenance).  It may be, for example, that for reasons of 

safety, a State might wish to prohibit signs upon roads that do not deal with road safety 

warnings.  Even the condition that existing funding be maintained potentially interferes 

with State budgetary priorities. 
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The vulnerability of the Roads to Recovery program to constitutional challenge 

 

Taking into account all the above arguments, it is unlikely that Part 8 of the Nation 

Building Program (National Land Transport) Act 2009 (Cth), which currently contains 

the Roads to Recovery program, would be supported by a ‘nationhood’ power.  In the 

absence of another available head of legislative power, the constitutional validity of the 

Roads to Recovery program would appear to be vulnerable to constitutional challenge if 

anyone had the standing and motivation to take such an action.166 

 

Current local government funding 

 

Specific purpose funding 

 

There are many specific purpose grants made directly to local government bodies.  Most 

occur in the area of infrastructure.  They include $268.5 million in 2010-11 for the 

Regional and Local Community Infrastructure Program, approximately $98 million in 

2010-11 for road, rail and supplementary ‘off-network’ projects in the Nation Building 

Program
167

 and $30 million in 2011-12 for affordable housing services under the 

‘Building Better Regional Cities’ program.
168

  In 2012-13 $15.2 million was allocated 

directly to 92 local government areas for the ‘Healthy Communities’ initiative and $6.5 

million for ‘Liveable Cities’.
169

  In some cases funding is directed to a specific council 

for a specific purpose, such as $30 million for the Townsville Convention and 

Entertainment Centre over 2012-15 and $3.8 million for a car park at Penrith.
170

  Other 

projects that provide for direct funding to local government include the ‘Water for the 

future’ program ($11.3 million in 2010-11 and $47.6 million in 2011-12) and the ‘Digital 

regions initiative’ ($0.4 million in 2010-11).
171

  By far the largest direct program, 

however, is the Roads to Recovery program costing $349.8 million per annum over the 

four years from 2010-13. 

 

Many payments to local government now come under the broader rubric of national 

partnership payments, in addition to specific programs aimed at local government.  For 

example, the South Australian Office of Local Government made the following 

estimations of the grants received by local councils in South Australia in the 2010-11 

financial year: 

 

 $31.5 million under the Roads to Recovery component of the National 

Partnership (NP) on the Nation Building Program;  

                                                 
166
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 $9.6 million under the National Water Security for Cities and Towns Program 

component of the NP on Water for the Future;  

 $3.1 million for Community Wastewater Management Systems under the NP 

on Water for the Future;  

 $15.3 million for community infrastructure projects under the Regional and 

Local Community Infrastructure Program; and  

 an extra allocation of $15.5 million for local road funding. The supplementary 

local road funding of $15.5 million was a continuation of arrangements that 

recognise the current inequitable share of untied local road grants being 

received by South Australia under the Local Government (Financial 

Assistance) Act 1995.  

In addition, depending on the success of applications under a nationally 

competitive process, South Australian Councils are expected to have received 

grant funding in 2010-11 under the NP on the Natural Disaster Resilience 

Program, the Jobs Fund covering infrastructure employment projects, the Healthy 

Communities Program, the National Affordable Housing specific purpose 

payment and the NP on the Local Government Reform Fund Program. The 

Reform Fund Program was established to accelerate the implementation of Local 

Government and Planning Ministers' Council agreed asset and financial 

management frameworks, build capacity and resilience in Local Government and 

increase collaboration between Councils in planning and service delivery. In 

2010-11, grant funding of $1.65 million was allocated for a joint OSLGR/LGA 

project under the Reform Fund Program.
172

  

 

There are risks, however, with specific purpose payments.  Where they are used to 

establish an ongoing program, there is no certainty that they will be continued.
173

  Local 

government, therefore, faces the risk that once it has established a program using money 

from specific purpose grants, it may have to fund that program itself in the future or axe it 

if the Commonwealth funds for it cease to flow. 

 

General purpose financial assistance grants 

 

The Commonwealth Government’s Budget Paper No 3, 2012-13, noted that in 2011-12, 

the Commonwealth gave $2,722,866,000 in financial assistance grants to local 

government, which passed through the States.
174

  In the same financial year it made direct 

payments to local government in the sum of $623,786,000, being approximately 23% of 

its overall funding of local government.  The 2011-12 Budget Paper also noted that the 

‘Commonwealth will conduct a review into the equity and efficiency of the current 
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funding provided through the Financial Assistance Grants program’ which is to be 

completed in 2012-13.
175

 

 

The financial assistance grants continue to be allocated amongst the States in accordance 

with the Local Government (Financial Assistance) Act 1995 (Cth).  The general purpose 

grants are allocated upon a population basis while the identified local road grants 

continue to be allocated according to fixed percentages that have an historic basis but no 

current relevance.  In 2011-12, the allocation was as follows:
176

   

 

States and Territories Distribution of general 

purpose grants 

Distribution of 

identified roads grants 

NSW 32.4 29.0 

Qld 20.3 18.7 

SA 07.3 05.5 

Tas 02.3 05.3 

Vic 24.9 20.6 

WA 10.3 15.3 

ACT 01.6 03.2 

NT 01.0 02.3 

 

Within the States, the general purpose grants continue to be allocated, in accordance with 

the recommendations of Local Government Grants Commissions, on an equalisation 

basis, subject to a minimum 30% per capita grant.  In New South Wales, 23 Councils, all 

in metropolitan Sydney, received only the minimum entitlement in 2011-12.
177

 

 

The level of financial autonomy of local government 

 

Commonwealth financial assistance, whilst substantial in amount, still only makes up 

around 8% of local government operating revenue.
178

  In contrast, Commonwealth grants 

make up about 50% of State revenue.
179

  The Productivity Commission has recorded that 

in 2005-6, 83% of local government revenue was ‘own-source’ revenue and the other 
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17% came from grants (8.5% from State and Territory Governments and 8.5% from the 

Commonwealth Government, including general purpose grants and specific purpose 

grants, such as the Roads to Recovery scheme).
180

  While there were variations across the 

States, at least 80% of total revenue for local government in every State in 2005-6 was 

own-source revenue.
181

  More recent figures bear out the same message.  For example, in 

2011 South Australian local government bodies raised 85% of their operating revenue 

themselves (largely through rates and user fees).
182

  In New South Wales in 2007-8, only 

8% of total local government revenue came from grants and subsidies, with the rest 

coming from local governments’ own sources, including taxation (37%), sale of goods 

and services (34%), interest (4%) and other revenue (17%).
183

 

 

The big picture shows that local government in Australia is far more financially 

autonomous than in other countries and in a far better position than the States in terms of 

financial autonomy.  It is therefore initially surprising that there is so much agitation by 

local government about the need for more Commonwealth funding and direct 

Commonwealth funding when it amounts to such a small proportion of overall local 

government revenue. 

 

It should be noted, however, that dependence upon Commonwealth grants varies between 

States and more significantly within States, with some local government bodies being 

highly dependent upon Commonwealth grants, while others are not dependent at all.
184

  

As the Productivity Commission noted in 2008: 

 

Insights into the significance of own-source revenue can be obtained by 

examining the ratio of own-source revenue to total revenue from all sources 

(including grants).  For 20 per cent of councils, own-source revenue accounts for 

more than 86 per cent of their total revenue.  For 50 per cent of councils, own-

source revenue accounts for at least 72 per cent of their total revenue… 

 

On the other hand, 20 per cent of councils are significantly dependent on grants, 

which account for at least 48 per cent of their total revenue.  A small number of 

councils (10 per cent) are highly dependent on grants, with grants accounting for 

more than 58 per cent of their total revenue…  However, these councils represent 

only about 0.4 per cent of the total resident population of all councils. 
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Finding 3.3:  For the majority of local governments, own-source revenue is the 

principal revenue source.  However, for 20 per cent of councils, which represent 

only one per cent of the population, grants account for 48 per cent or more of 

total revenue.
185

 

 

This finding is backed up by PriceWaterhouseCoopers, which found in a study in 2006 

that: 

 

intergovernmental transfers accounted for 10% of local government revenue in 

2004-05, with a relatively even split between state/territory governments and 

Australian Government grants.  However, individual councils’ dependence on 

grants varies from less than 2% to more than 70% of revenue.
186

 

 

Hence although the number of councils that are dependent upon grants is significant, the 

proportion of the population affected is not as great.  This is also reflected in the 

allocation of grants.  Metropolitan and urban councils tend to receive the minimum grant 

available (which is 30% on a per capita basis) while rural and remote councils receive 

significantly more because of their higher needs and relative disadvantage.  The 

Productivity Commission found that: 

 

Rural and remote councils receive substantial grants on a per person basis.  Fifty 

per cent of remote councils receive grants in excess of $3816 per person, 

compared with $441 per person for 50 per cent of all councils.  Ten per cent of 

remote councils receive in excess of $10 841 per person, compared with $3059 

per person for 10 per cent of all councils.
187

 

 

In terms of the functions performed by local government, those with greater financial 

resources and greater financial autonomy have tended to expand their services into non-

traditional areas of services to people, while those with more limited means, particularly 

in rural and regional areas, have tended to confine their services to the more traditional, 

property-based services.
188

 

 

The other observation that is often made is that while local government financial 

assistance grants are indexed, so that they at least maintain ‘real’ value, they have 

steadily been decreasing as a proportion of GDP since it was 1.01% in 1996.
189

  While 

this is so, the direct grants given under the Roads to Recovery program have offset that 

decline and when added to the financial assistance grants, have restored Commonwealth 

funding of local government to ‘about the same proportion of GDP as grants were late in 
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the 1990s’.
190

  The difference is essentially the move towards tied grants given directly to 

local government and away from general purpose grants given to local government 

through the States.  This has an impact upon the equalising capacity of general purpose 

grants. 

 

A further observation that is sometimes made is that the ‘provision of financial support 

may have a negative impact on the financial capacity of Local Government over the 

longer term’.
191

  This is because local government bodies tend to become reliant upon 

external grants that do not set performance requirements, rather than pursuing efficiency 

through improved financial and work practices and the sharing of resources.  Ultimately, 

grants from a higher level of government diminish the democratic accountability and the 

policy autonomy of the recipient.  They centralise power and have the potential to 

undermine the efficient operation of the federal system.  As the Senate Select Committee 

on the Reform of Australia’s Federation noted: 

 

FAGs are an example of centralisation:  that is, the national government 

determining budgetary entitlements of the other government over matters not 

expressly stated in sections 51 or 52 of the Constitution.
192
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IV  LOCAL GOVERNMENT FUNDING – INTERNATIONAL COMPARISONS 

 

In other federations, while there are significant differences in the methods of funding of 

local government, similar issues arise about the allocation of expenditure and revenue 

within the federal system.  While federations tend to be based upon an acceptance of the 

economic benefits of the decentralisation of functions and expenditure,
193

 ‘the case for 

decentralizing revenue-raising responsibilities is much less clear-cut than for 

expenditures’.
194

  On the one hand, the decentralisation of revenue-raising makes 

governments more accountable to their people, as they are forced to justify revenue-

raising against expenditure needs.  This makes governments more ‘vigilant and cost-

conscious’.
195

  It also protects their autonomy against interference from higher levels of 

government through conditional grants and the financial risk and instability resulting 

from reliance on funding from other governments that may change unilaterally from time 

to time.  On the other hand, the decentralisation of revenue-raising can result in 

inefficient taxes, inequity amongst governments in revenue-raising capacities, high tax 

administration costs, distortion of the taxation system and wasteful tax competition.
196

  

These issues will be discussed further below. 

 

A consequence of these conflicting arguments is that the amount of revenue 

decentralisation does not tend to match the amount of expenditure decentralisation.  In 

most federations there is a degree of vertical fiscal imbalance, where the federal 

government earns greater revenue than needed to fund its expenditure and the States earn 

insufficient revenue on their own to support their expenditure.  While vertical fiscal 

imbalance tends to flow through to local government, in some cases local governments 

earn a greater proportion of their revenue through their own sources than the States.  This 

is the case in Australia where local government, on average, receives 80% of its revenue 

from its own sources, whereas the Australian States only receive 55% of their revenue 

from their own sources.
197

  Boadway and Shah note that on ‘average in industrial 

countries, 50 percent of local revenues come from taxes, 20 percent from user charges, 

and 30 percent from transfers from higher levels’.
198
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The sources of local government revenue largely fall into two broad categories:  (a) own-

source revenue, being the revenue raised by local government bodies themselves; and (b) 

external revenue, being revenue received from other governments.   

 

Own-source revenue may include: 

 

 taxes imposed by local government; 

 user charges, fees and fines; and 

 commercial activity. 

 

One of the distinct advantages of own-source revenue is that what is raised by a local 

government area is kept by that local government area and can usually be spent according 

to its wishes
199

 (subject to any overriding State financial controls).  It is not usually 

subject to principles of horizontal fiscal equalisation.  It is rare for prosperous local 

government bodies to be required to transfer a proportion of their funds to less prosperous 

local government bodies.
200

  Hence, as a general proposition, the higher the proportion of 

own-source revenue, the greater the level of autonomy of local government bodies.  This 

means that local governments can be more responsive and can customise the quantity and 

quality of services they provide to the needs and wishes of their own residents.  It has 

been argued that ‘economic efficiency is maximised by the provision of public goods that 

best reflects the preferences of citizens’.
201

 

 

The down-side, however, is that greater autonomy in imposing taxes is likely to result in 

different tax rates and bases.  As municipalities tend to be geographically small, this 

creates incentives for tax-payers to undertake transactions in different municipalities, 

depending upon their tax structures.  ‘This incentive then leads to distortions in markets 

for resources and commodities that are mobile across states, especially capital and 

tradable goods’.
202

  Different tax structures also increase administrative and compliance 

costs for persons and bodies that operate across a number of municipalities.  This reduces 

the efficiency of the tax system.  Further, if taxes are to be collected by each individual 

municipality, this also increases administrative costs as well as increasing the number of 

personnel that need to be employed with particular sets of skills.  The burden of tax 

collection and compliance costs can be reduced if there is tax harmonization and joint 

collection machinery so that taxpayers do not have to file separate tax returns.
203
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The other form of revenue received by local government bodies in federations is derived 

from State and federal governments.  It may include: 

 

 shared taxes, imposed by the federal or State government, from which a 

proportion of the revenue is allocated to local government; 

 unconditional grants; and 

 conditional grants. 

 

This source of revenue is usually necessary, to some degree, because of the inequalities in 

the revenue-raising capacities of local government areas.  Metropolitan and urban 

municipalities usually have a greater capacity to raise own-source revenue than rural, 

sparsely populated municipalities.  Hence, grants or transfers from other levels of 

government, commonly distributed according to horizontal fiscal equalisation principles, 

are usually needed to assist less prosperous municipalities.   

 

Another factor is that it is often more efficient for particular types of taxes to be imposed 

at the national or State level than at the local level.  It is therefore appropriate that such 

taxes be imposed federally or by the States, but that the revenue be transferred to where it 

is needed to match spending responsibilities. 

 

A third factor is decentralisation.  The more functions that are conferred upon local 

government (such as education and health), the greater its need for external funding as its 

capacity to raise its own taxes is insufficient to fund high-cost services.  The resulting 

reliance on inter-governmental transfers and the conditions placed upon how they are 

spent, however, are seen as having a centralising effect, even though the allocation of 

greater functions to local government is intended to achieve decentralisation.
204

 

 

There are problems, however, associated with this form of local government funding.  

First, it can become a crutch that makes local government reliant on external forms of 

revenue and reluctant to fully exploit its own revenue-raising capacities.
205

  It is easier to 

rely on hand-outs than to impose unpopular taxes.
206

  This tends to lead to a responsibility 

deficit, as those who spend are not responsible for raising the money spent.
207

  It has also 

been described as creating a ‘poverty trap’ by removing incentives for local governments 
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to boost their own revenue-raising.
208

  Secondly, grants often come with conditions, 

limiting the capacity of local governments to govern their budgets and allocate 

expenditure according to local needs and desires.  Thirdly, such funding is not always 

stable with long-term certainty.  It can be cut-off or reduced in accordance with the policy 

of another level of government, leaving local government vulnerable to policy changes 

that it cannot control.
209

 

 

There are a number of common problems that arise in relation to the funding of local 

government.  They include cost-shifting, be it the deliberate transfer of unfunded 

functions to local government, or the incidental effect of the policies of another level of 

government, such as immigration policies that give rise to social and economic problems 

in cities.
210

  This can reduce the autonomy of local governments because their budgets are 

so tied up in dealing with delegated functions or problems thrust upon them that they 

have little, if anything, left for discretionary funding.
211

   

 

Another common problem is the lack of money for infrastructure development and 

maintenance.  Capital funding is often neglected when inter-governmental fiscal relations 

are being addressed, even though local government capital expenditure amounts to a 

significantly greater proportion of national capital expenditure, when compared with 

current expenditure at the local and national levels.
212

 

 

A third common problem is the disparity of revenue raising capacity between urban and 

rural local government areas.  This is particularly marked in countries such as India and 

Mexico where rural municipalities struggle to raise any significant own-source 

revenue.
213

  In South Africa, the disparity is great, with metropolitan municipalities 

raising over 95% of their current expenditure from own source revenue, whereas rural 

municipalities remain dependent upon grants from the national government, rendering 

them ‘weak participants on the intergovernmental pitch’.
214
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Own-source revenue 

 

Own-source taxes 

 

The primary tax that tends to be imposed by local governments is some form of property 

tax, usually known as ‘rates’.  One reason for this is that it is not a mobile tax base.  Land 

cannot be moved into another municipality (assuming that borders remain unchanged), 

hence the risk of distortion to the tax system and spillover effects on other municipalities 

is limited.
215

  It does have some problems, however.  Issues of cost and fairness arise in 

valuing property regularly
216

 and the value of property (especially during periods where it 

escalates dramatically) does not necessarily correlate with the capacity of the owner to 

pay the tax.  Other property-type taxes include:  taxes on second residences (Austria and 

Germany), taxes on real estate transactions (Brazil) and taxes on construction, facilities 

and infrastructure (Spain). 

 

In some federal countries, local government is funded by a wide variety of narrow-based 

taxes, including ‘entertainment’ taxes (Austria, Germany, India), taxes on advertising 

space (Austria, India) and taxes on vehicles (Spain) and non-motor vehicles (India).  In 

other federal countries local government is given the power to impose taxes that have a 

much broader base, including personal income tax (Switzerland, United States), sales tax 

(United States), taxes on services (Brazil, South Africa), business profits tax (Germany, 

Spain), taxes on goods entering the area (India) and pay-roll tax (Austria, Mexico). 

 

Some types of taxes, such as a value-added tax (‘VAT’), are not suited to 

decentralisation.  This is because such a tax applies at different stages in transactions that 

cross borders, making the allocation of tax revenues and credits very difficult.  Hence, 

‘the administration of a fully decentralised VAT system [is] almost nonviable’.
217

  This is 

one of the reasons why in Australia, the Goods and Services Tax is imposed and 

administered at the Commonwealth level, even though the proceeds are paid to the 

States.
218

  Such a tax could not sensibly be applied at a municipal level. 

 

Where local governments have the freedom to set their own level of tax, this may lead to 

competition.  Tax competition may be beneficial, where it imposes fiscal discipline and 

discourages excessive public spending.
219

  However, it can also be predatory, resulting in 

‘inter-municipal fiscal wars’
220

 between municipalities to attract businesses and residents 
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by their lower taxes.  This can be problematic if it results in all taxes being reduced and 

local governments being underfunded as a consequence.
221

  Boadway and Shah described 

such behaviour as engaging in ‘socially wasteful beggar-thy-neighbour policies’ to attract 

resources away from other jurisdictions.  They concluded: 

 

If all jurisdictions engage in such policies, the end result may well be uniform 

state tax systems.  But it will also likely be tax systems that will have inefficiently 

low taxes (or high subsidies) on mobile factors.  This outcome provides a strong 

argument for retaining taxes on mobile factors at the federal level of 

government.
222

 

 

In some cases, there is no point to competition because the effects of horizontal fiscal 

equalisation will negate any benefit achieved,
223

 or differences in land prices and the cost 

of living counterbalance any tax difference.
224

  In jurisdictions, such as New South 

Wales, rate-pegging, which has been in place since 1977,
225

 reduces tax competition,
226

 

although this gives rise to other problems. 

 

Local governments often seek access to a form of growth tax – one which will increase 

with the growth of the economy.
227

  It is often not efficient, however, to impose such 

taxes at the local government level.  Hence, they primarily fall into the area of ‘shared 

taxes’ discussed below.  In some cases, however, the federal government might act as the 

agent of local government in collecting a tax on behalf of local government.  For 

example, in Mexico, some taxes that were originally levied by municipalities were 

delegated to the federal government to impose, ‘for tax efficiency reasons’.
228

  The 

revenue is returned to municipalities, according to a federal formula.  In Austria, a 

payroll tax of 3% is imposed on the salaries of employees in municipalities.  It is known 

as the municipal tax, but it is collected by federal authorities and refunded to the 

municipality in which the tax was collected.
229
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There is a very fine line between shared taxes (where the municipality simply receives a 

share of a federal or state tax) and own-source taxes in a harmonised tax system.  One 

critical difference seems to be that for an own-source tax, the municipality must have 

some degree of control over it, such as setting the rate of the tax.
230

  For example, the 

main German municipal tax is a ‘commercial tax’ on business profits.  Local government 

sets the rate of the tax, but the base and other elements of the tax are set out in federal 

law.
231

  This ensures the harmonization of the tax in its application, while the capacity to 

set different rates permits a degree of competition and gives greater autonomy to 

municipalities and control over their budgets.  The other critical difference is that an 

own-source tax is returned to the jurisdiction that imposes it, on the basis of derivation.
232

  

In the case of shared-taxes, however, the amount received by a jurisdiction may be 

calculated by reference to different measures, such as principles of horizontal fiscal 

equalisation.
233

 

 

Boadway and Shah describe this approach as the co-occupation of tax-bases.  They 

describe a number of ways that it can be done with varying degrees of tax 

harmonization.
234

  One is to use a surtax to piggyback on an existing tax, using its 

existing base and rate structure as well as its existing collection mechanism.
235

  The 

municipality simply determines the rate of its surtax and is responsible for it to taxpayers.  

The other government then collects the tax (including any surtaxes) and distributes the 

revenue from the surtax to the municipality in which it was collected.  This ‘surtax 

system combines a high degree of harmonization of the base, rate structure and collection 

machinery with the devolution of some revenue-raising responsibility’ to 

municipalities.
236

  It is therefore suited to taxes such as personal income tax and corporate 

income taxes.  However, for it to be effective, there must be sufficient tax space for local 

governments to add their surtax without resulting in an excessively high level of a 

particular tax.
237

 

 

Own-source fees, fines and commercial activities 

 

Municipalities generally obtain some revenue through imposing fees and fines or 

requiring people to obtain licences.  These include parking fees and fines, pet licences, 
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market fees and road tolls.  Municipalities also routinely charge for the use of their 

facilities, including recreation and sporting facilities, and for the use of public transport.  

Fees and user charges are the fastest growing source of own-source revenue for 

municipalities in the United States
238

 and have grown in importance across the OECD 

since the 1980s.
239

 

 

Fees and user-charges are generally imposed where the recipients of services receive 

personal benefits, rather than benefits to the community at large.
240

  One advantage is that 

‘poor service delivery cannot be disguised by fixed financial support from taxation or 

grant revenues, and local authorities must adjust service production to match the 

preferences of constituents’.
241

  This form of funding is more transparent and easier to 

adjust to meet the genuine needs and wishes of residents. 

 

Some local government bodies engage in commercial activities.  This is particularly the 

case where they supply electricity and water or provide waste and sewage disposal.  

Sometimes these services are run at a profit and sometimes they are conducted in 

conjunction with private partners.  In Germany, for example, local government 

municipalities obtain a substantial amount of revenue through such commercial 

activities.
242

  In South Africa in 2005-6, 26% of the operating revenue of local 

government came from the provision of electricity, 12% from water tariffs and 30% from 

sanitation and other levies.
243

 

 

External sources of revenue 

 

Transfers 

 

Transfers, otherwise known as grants, involve the transfer of money from the revenue of 

one government to another.  Usually, transfers come from a higher level of government to 

a lower level of government (eg from the federal or state government to a municipal 

government).  Transfers are discretionary in nature – it is up to the level of government 

making the transfer to decide how much it is and whether any conditions should be 

placed upon it.  Boadway and Shah have noted that the ‘existence of discretionary grants 

leaves open the opportunity – often seemingly irresistible – for the federal government to 
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exercise too much control over provincial spending priorities’.
244

  This is why tax-sharing 

or the co-occupation of tax bases is preferable to discretionary grants, from the point of 

view of the recipient.  From the point of view of the grantor, transfers are preferred, as 

the grantor can impose his or her policy wishes through conditions on transfers. 

 

Conditional transfers may require that the money be spent upon a particular project or 

that the receiving government match the amount with funding from its own revenue, or 

that the receiving government pursue particular policies or perform particular actions.  

The conditions placed upon transfers reduce the autonomy of the receiving government, 

particularly in relation to its control over its budget and its capacity to exercise choice in 

the management of its resources and development of its policies.  Conditional transfers 

are often not cost-effective and involve high administrative costs.
245

 

 

Transfers are usually necessary for three reasons.  First, federal governments tend to have 

control over the primary sources of revenue, receiving revenue far beyond their 

expenditure needs, while States and municipalities tend to have greater expenditure 

responsibilities than they have revenue-raising capacity.  As noted above, this is in part 

due to the fact that in many cases it is more efficient for certain types of taxes to be 

applied at the national level.  The second reason for transfers is that the revenue-raising 

capacity of States and municipalities will vary and some degree of horizontal fiscal 

equalisation is required
246

 if each jurisdiction is to be able to provide services at a 

comparable level.  Hence, transfers play a role in the redistribution of revenue in almost 

all federations.  The third reason is that the provision of services and the demand for 

services in local government areas is likely to be asymmetric.
247

  Poorer municipalities 

will have greater demand to provide welfare services and will need to expend money on 

dealing with the consequences of poverty.  In urban areas, those municipalities which 

contain major shopping centres will need to provide services that benefit people from 

neighbouring municipalities.  Hence transfers may be needed to accommodate these 

imbalances in demand and responsibilities. 

 

It has been argued that there is little difference between conditional and unconditional 

transfers, because a conditional transfer frees up money that can be used elsewhere or 

permits lower taxes to be paid.
248

  However, there are significant practical problems with 

the use of conditional transfers.  These include the administrative costs attached to 

documenting and substantiating the fulfilment of conditions, the risk that some services 

will be over-supplied while others will be under-funded, the consequential lack of 

flexibility in the management of the budget of the municipality and the fact that such 
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transfers often ignore the real needs and desires of local communities.  Another 

significant problem with conditional grants that are intended to fund particular services, 

is that they are usually not indexed in a manner related to the increase in the cost of 

provision of those services.
249

  This means that while a grant to fund a new service might 

be adequate at the beginning, it frequently becomes inadequate, leaving local 

governments to pick up the rest of the burgeoning cost over time. 

 

Shared taxes 

 

The sharing of the revenue from a particular tax has been described as an ‘extreme form 

of tax harmonization’.
250

  Where the federal government determines the tax base, rates 

and structures, and simply allocates a predetermined share to the States or municipalities, 

then there is no real autonomy for the receiving jurisdiction.  Boadway and Shah have 

observed that from ‘an economics point of view, revenue sharing is really equivalent to a 

system of unconditional grants, albeit one whose magnitude is tied to revenues raised 

from a particular tax source’.
251

  It is the latter point that is relevant here.   

 

Municipalities seek access to a growth tax for the purpose of revenue-sharing, with a 

view to increasing their revenue as the economy grows, at a rate higher than it would be 

likely to receive through discretionary grants from another government.  This, however, 

can be something of a gamble, as revenue from taxes can fluctuate greatly over time and 

the receiving government may be worse-off if the tax revenue dips when there is a 

recession.  Further, if another level of government controls the rate and base of the tax 

and does not receive much or any revenue from that tax, it may alter the rate and base, or 

leave them to stagnate, as it does not have a financial interest in the revenue raised by the 

tax.
252

 

 

The other relevant aspect of tax-sharing is that it is formula-based rather than 

discretionary in nature.  The municipalities receive a set percentage of revenue from a 

particular tax or taxes, whatever this amount might be.  It is therefore not a matter of 

discretion for another level of government to determine each year and, critically, the 

proceeds are usually transferred to the receiving jurisdiction without conditions.  As the 

receiving jurisdiction has full discretion as to how to spend the money, this ‘facilitates the 

decentralization of fiscal responsibility and contributes to the efficiency of the federal 

system’.
253
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In Austria, there are joint federal taxes which account for approximately 80% of tax 

revenue raised.  From this pool, the federal government deducts the transfers that it 

makes to the Länder and municipalities.  The rest is then apportioned between the federal 

government, Länder and municipalities, with the municipalities (excluding Vienna) 

receiving approximately 9.8%.  Every 4-5 years the federal government, the Länder and 

the representative organizations of the municipalities negotiate the funding of their 

budgets and the relevant shares of joint federal taxes.
254

  About 38% of the revenue of 

Austrian municipalities is received from joint federal taxes. 

 

In Brazil there is an extensive and complicated tax-sharing system, which is set out in 

detail in articles 157-62 of the Brazilian Constitution.  For example, 22.5% of federal 

revenue from income tax and manufacturing taxes goes to municipalities, as does 25% of 

State VAT revenue, 50% of the federal government’s rural property tax and 50% of the 

State motor vehicle tax.  In addition, municipalities receive 70% of the proceeds of a 

federal tax on financial operations in gold, where its origin is within the municipality.
255

  

Federal laws also set out compensation for municipalities, through the payment of 

royalties, for mining and oil extraction.
256

 

 

In Canada, there is little tax-sharing.  However, in 2005 the federal government agreed to 

share the revenue from its excise on gasoline, transferring significant amounts to 

municipalities.
257

  Some of the Provinces also share the proceeds of their gas taxes with 

municipalities.  Manitoba, however, participates far more extensively in tax-sharing with 

its municipalities.  Up until 2010, it funded infrastructure in municipalities through a 

proportion of provincial personal and corporate income tax and gas and diesel taxes.  In 

2011 this was changed so that municipalities now receive the greater of the amount 

estimated under the former system, or the revenue produced from 1 percentage point of 

provincial sales tax.
258

 

 

Germany has substantial tax-sharing.  The primary revenue-raising taxes are the personal 

income tax, the corporate income tax and the VAT.  These taxes are primarily shared 

amongst the federal government and the Länder.  Municipalities, however, receive 15% 
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of personal income tax and 2.1% of VAT.
259

  These shared taxes together make up just 

under 15% of total income of municipalities, which is just less than the 17.6% of total 

income raised by their own-source commercial tax.  

 

India also uses tax-sharing.  Until 2000, the proceeds of only two central taxes were 

shared – personal income tax and excise duty.  The 80
th

 constitutional amendment 

replaced this system with the sharing of revenue from all central taxes.  Art 280 of the 

Indian Constitution provides for the establishment every five years of a Finance 

Commission which makes recommendations concerning the allocation of the proceeds of 

shared taxes and the principles that should govern the allocation of grants to the States.  It 

also addresses the measures that need to be taken to augment State revenue so that it can 

supplement the resources of rural and urban municipal governments, as recommended by 

State Finance Commissions (which are also required to be established by the 

Constitution).
260

  Indian local government bodies are highly reliant on the proceeds of 

shared taxes and grants.  Rural local government bodies (known as panchayats) raise very 

little own-source revenue and do not fully exploit the resources that they have.
261

 

 

In Nigeria, all revenue raised by the Federal Government is paid into a ‘Federation 

Account’ which is then shared between the federal government, the States and the 

municipalities.  Advice on its distribution is provided by a Commission and the final 

distribution is determined by the National Assembly, which must take into account a 

number of principles.
262

  The administration of the Federation Account and the 

deductions made from it have been controversial and the subject of litigation in the 

Nigerian Supreme Court.
263

  Greater complication is added by the constitutional 

requirement that the share of the Federation Account intended for local government be 

paid into a ‘State Joint Local Government Account’, into which is also paid a proportion 

of State revenue.  The State controls payment out of this account and there have been 

complaints that it does not fully pass on the allocated money to local government.  In 

response the Federal Government established the ‘State Joint Local Government Account 
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Allocation Committee’ to ensure that amounts paid into the Joint Account are distributed 

to local government bodies in accordance with the Constitution and the law.
264

 

 

In South Africa, local government is entitled to receive a share of nationally collected 

revenue.  The allocation is made by an Act of the Federal Parliament, which also sets out 

an equalisation formula for the distribution of this revenue amongst municipalities.  In 

2006-7 municipalities were entitled to 7.2% of shared revenue (with the federal 

government receiving 50.4% and the provinces receiving 42.4%).
265

 

 

In Spain, the municipalities receive up to 32% of their revenue from tax-sharing of both 

federal taxes (personal income tax, the VAT and excise taxes) and taxes of the 

autonomous communities.
266

  The distribution works differently for larger cities (taking 

into account the location of the derivation of the tax) and other smaller municipalities.
267

 

 

Local government in Australia as compared to other federations 

 

Local government in Australia is quite different from that in other federations (and 

indeed, other countries generally) on a number of grounds.  The first is that local 

government has fewer and less cost-intensive functions and responsibilities in Australia 

than in most other countries.  This is, in part, a consequence of the historical development 

of local government in Australia.  Early attempts to introduce local government in the 

Australian colonies failed due to its top-down imposition and the reluctance of the people 

to pay for it through local rates.
268

  This influenced the scope of the functions of local 

government when it was finally established.  They were largely confined to property-

services, and did not pick up local policing, schooling or health,
269

 as in other countries. 

 

Boadway and Shah made the following international comparison, using Australia as one 

extreme of the spectrum: 

 

In infrastructure, Australian local governments command 27 percent of total 

expenditures, compared with 62 percent in the United Kingdom and 47 percent 

                                                 
264

 See further:  Akpan Ekpo, ‘Federal Republic of Nigeria’, in Anwar Shah (ed), The Practice of Fiscal 

Federalism:  Comparative Perspectives (McGill-Queen’s University Press, 2007), pp 222-224. 
265

 Jaape de Visser, ‘Republic of South Africa’ in N Steytler (ed), Local Government and Metropolitan 

Regions in Federal Systems (McGill-Queen’s University Press, 2009), p 295, n 65. 
266

 Francisco Velasco Caballero, ‘Kingdom of Spain’, in N Steytler (ed), Local Government and 

Metropolitan Regions in Federal Systems (McGill-Queen’s University Press, 2009), p 316. 
267

 See further:  Julio Lopez-Laborda, et al, ‘Kingdom of Spain’, in Anwar Shah (ed), The Practice of 

Fiscal Federalism:  Comparative Perspectives (McGill-Queen’s University Press, 2007), p 309.  Note also 

the additional reforms of December 2009:  Hansjörg Blöchliger and Camila Manvalle, Reforming fiscal 

relations:  Going beyond the zero-sum game’ (OECD Fiscal Federalism Studies, 2012) Ch 10. 
268

 See further:  A Twomey, The Constitution of New South Wales (Federation Press, 2004) pp 32-3; and 

Judy McNeill, ‘Local government in the Australian federal system’ in B Dollery and N Marshall (eds), 

Australian Local Government:  Reform and Renewal (Macmillan, 1997) p 18. 
269

 Note that the original British plan for local government in the Australian colonies, as set out in the 

Australian Constitutions Act (No 1), 5 & 6 Vic, c 76 (1842), provided for local policing and for local 

government to establish and support schools.  This attempt failed due to popular resistance. 



 

A Twomey, ‘Local Government Funding and Constitutional Recognition’ CRU Report No 3, January 2013 

56 

and 41 percent in the EU and the OECD.  People-oriented services show more 

variation.  In education, local government has no role in Australia but takes up 

more than 60 percent of expenditure share at local levels in Canada, the United 

Kingdom, and the United States.  In the OECD, it averages about 46 percent.  In 

health, local governments have no role in Australia and the United Kingdom but a 

predominant role in Denmark (about 92 percent); EU and OECD average 

expenditure shares are 28 percent and 19 percent respectively…. 

 

Overall, local governments in Nordic countries perform the maximal range of 

local services, encompassing a wide range of people – and property – oriented 

services.  Local government in Southern Europe and in North America fall in a 

median range and are more focused on property-oriented services.  Australian 

local governments are engaged in the most minimal property-oriented 

services…
270

 

 

As McNeil has also noted, local government in Australia still primarily provides ‘services 

to property’.  While it has moved into ‘a wide range of relatively minor welfare and other 

“services to persons” in recent decades’, it has not done so to ‘any significant degree’.
271

  

This can be seen by the standard expenditure allowances used by the NSW Local 

Government Grants Commission.  While per capita spending on areas such as aged 

person’s services, children’s services, cultural facilities, community services and health 

and safety services is relatively low, the highest level of expenditure is on services to 

property, such as the maintenance of roads, street and gutter cleaning, stormwater 

drainage and flood control, planning and building services, noxious plants and pest 

control and street lighting.  Recreation facilities and libraries also involve substantial 

expenditure.
272

   

 

This is not an argument that local government should necessarily have greater functions 

and responsibilities.  Rather, it provides at least one explanation for the lower status that 

local government holds in Australia than in many other countries and recognition that the 

revenue-raising problems of local government in Australia are insignificant in 

comparison to the difficulties facing local government in other countries where they carry 

highly cost-intensive functions.  It also explains why local government in some countries 

has access to broad based taxes such as personal and corporate income taxes, as this is 

necessary to support cost-intensive functions.  While Australia is ‘unique among 

federated OECD countries in its total dependence on property as the only form of local 

government taxation’,
273

 this is a reflection of the uniquely limited functions of local 

government in Australia.  Hence, property taxes have been largely sufficient to support 

local government expenditure, at least in urban areas. 
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If, however, other substantial functions and responsibilities were to be devolved upon 

local government in Australia, then this would boost the argument for access to taxes 

beyond property taxes.  As long as property taxes are used to fund services which 

primarily benefit property owners, there is a clear match between the tax burden and the 

service benefits.  However, ‘a wider mandate for local government offers grounds for a 

wider and geographically broader tax base’.
274

 

 

Another major difference is that Australian local government areas are relatively small, in 

population terms, when compared with those of other countries.  

PriceWaterhouseCoopers has noted that in population terms, UK councils are on average 

5.4 times larger than average Australian councils and New Zealand councils are on 

average 1.7 times larger than Australian councils.
275

  In Australia, over half of all 

councils have a population of fewer than 10,000 people.
276

  This is in part due to the fact 

that in order to encourage the establishment of local government areas, States originally 

provided grant assistance.  This resulted in a proliferation of small local government 

areas with insufficient population to make them economically viable.  While there have 

been many attempts since to amalgamate local government areas, most notably in 

Victoria during the Kennett era and in Queensland during the Beattie era, this has been 

‘fiercely resisted’ and ‘largely unsuccessful until very recently’.
277

 

 

Local government areas with small populations tend to lack the necessary resources to act 

in an autonomous fashion due to their small economic base and tend to be reliant for 

survival on grants from state or federal governments.
278

  The great dispersion of 

population in rural areas in Australia has resulted in many local government areas being 

highly dependent upon federal and State funding, as has the fracturing of urban areas into 

many smaller councils, which has occurred in all of Australia’s capital cities, except 

Brisbane.   

 

Relevance of international examples to Australian financial constitutional 

recognition of local government 

 

The argument behind the ‘financial’ recognition of local government in the 

Commonwealth Constitution is largely based upon a desire to increase local government 

funding, particularly in relation to capital expenditure on infrastructure.  The amendment 
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of the Commonwealth Constitution to permit the Commonwealth to fund local 

government directly, upon such terms and conditions as the Commonwealth chooses to 

impose, is not necessarily the best way to achieve this outcome.  Such an amendment is 

likely to increase local government’s dependence upon the Commonwealth and result in 

the diminution of its relative autonomy, both financially and in terms of policy.  The 

likely consequence of direct Commonwealth funding is that much of it will be given upon 

terms and conditions that direct local government policy, limiting the capacity of local 

governments to accommodate the special needs and interests of their own communities.  

This would negate the advantage held by local government of being ‘closer to the people’ 

and being more responsive to local needs than State or Commonwealth governments. 

 

Ideally, a better response would be to recalibrate fiscal relations to increase local 

government financial and policy autonomy by ensuring that municipalities have adequate 

capacity to raise their own revenue.  As noted above, overall local government in 

Australia has a high level of financial autonomy.  However, this is unevenly distributed, 

with many rural and regional municipalities being highly dependent upon grants while 

many urban municipalities are largely self-sufficient.  Consideration should therefore be 

given to whether there are potential sources of revenue that are particularly relevant to 

rural and regional municipalities. 

 

International experience in countries such as Brazil and Canada shows that one 

possibility would be for rural and regional areas to gain some benefit from natural 

resources captured in their areas, be they minerals, coal-seam gas, forestry or other 

resources.  If local communities benefitted more uniformly from local mining or other 

resource exploitation, then they might be more accepting of it within their areas.  Wind-

farms, for example, that benefitted not just the owner of the land on which they are 

situated, but the entire community, would be less likely to be the subject of objections 

and complaints. 

 

One of the major problems with taxes on resources is that they are very unevenly spread 

across jurisdictions and highly lucrative, leading to inequities.  For this reason, taxes or 

royalties on mining are usually collected at a higher level, so the benefits can be 

redistributed.
279

  However, there would appear to be no reason why local governments 

could not share in the proceeds of resource taxes, royalties or licence fees, to an 

appropriate degree.  This could be adjusted so that those local government areas in which 

the natural resources are exploited could receive additional benefits, while other local 

government areas that would otherwise be highly dependent upon grants could generally 

share in the rest of the proceeds.   

 

This could occur through a form of tax-sharing or the co-occupation of a tax-base, in 

which local government bodies piggy-back on an existing Commonwealth or State tax.
280

  

Similarly, charges and fees could be applied by local government bodies with respect to 
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such activities, as long as they did not amount to excises.  This would reduce local 

government reliance upon Commonwealth transfers, increase local government financial 

and policy autonomy, permit local government to be more responsive to local needs and 

be more conducive to uniting rather than dividing communities, as all would benefit from 

resource development, rather than particular land owners. 

 

Another alternative might be the establishment of a broader reform of fiscal federalism, 

with tax-sharing involving the Commonwealth, States and local government bodies, as 

occurs in many federal countries.   

 

Neither of these options requires the passage of a constitutional amendment and all can 

be dealt with through ordinary political processes.  They would appear to be better 

tailored to achieve the aims of local government than a constitutional amendment that 

permits the Commonwealth to make tied grants directly to local government, which in 

itself would not increase funding to local government by one cent. 
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V  EFFORTS TO RECOGNISE LOCAL GOVERNMENT IN STATE AND COMMONWEALTH 

CONSTITUTIONS 

 

The 1974 referendum 

 

The 1974 referendum on local government arose out of the failure of a Premiers’ 

Conference in October 1973.  One of Whitlam’s plans was that local government be 

represented on the Australian Loan Council and that the Commonwealth be permitted to 

lend money to local government.  These two propositions were put to the October 1973 

Premiers’ Conference and rejected by the Premiers, who saw this as another attempt to 

by-pass the States.  Whitlam responded by announcing that he would hold a referendum 

to give the Commonwealth power to make direct agreements with local government 

bodies on loan funds.  It was largely a threat intended to lever the Premiers into 

agreement about a change in the composition of the Loan Council.   

 

Whitlam argued that from the States’ point of view, having a local government 

representative on the Loan Council was far less significant than a referendum that would 

allow the Commonwealth to deal directly with local government concerning loans.  He is 

reported as saying that:  ‘The States might be more co-operative about having local 

government on the Loan Council if they realise that the Government will be in a position 

to make direct agreements with local government’.
281

  Local government bodies 

expressed initial support for this proposal, arguing that they wanted to be able to make 

direct loan agreements with the federal government because they could achieve lower 

interest rates than they could get in dealing with banks and insurance companies.
282

 

 

The Premiers were not prepared to back down, so Whitlam went ahead with a referendum 

proposal.  He added to it, for good measure, an additional provision which would have 

given the Commonwealth power to fund local government directly, rather than through 

the States.  The Constitution Alteration (Local Government Bodies) 1974 (Cth) proposed 

two amendments to the Commonwealth Constitution: 

 

51(ivA)  The borrowing of money by the Commonwealth for local government 

bodies. 

 

96A  The Parliament may grant financial assistance to any local government body 

on such terms and conditions as the Parliament thinks fit. 

 

The referendum bill was rejected twice by the Senate and became a double dissolution 

trigger for the 1974 election.  As s 128 of the Commonwealth Constitution permits a 

referendum bill to be put to a referendum, even though it has been rejected twice by one 

House, it was put at a referendum at the 1974 election. 
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The official ‘Yes’ case for this referendum proposal stressed the need for increased 

funding for better roads, sewerage, health and childcare services, recreation facilities and 

cleaner rivers and beaches, without increasing rates.  It argued that it is ‘unnecessary for 

national money to be provided to local government through middle-men, the States, 

particularly as this only increases administrative costs’.  It concluded that the 

Commonwealth should be able to ‘deal with local government on the same terms as with 

the States’.
283

 

 

The official ‘No’ case stressed that grants to local government would be made on ‘terms 

and conditions’ allowing ‘Canberra’s bureaucratic fingers into every one of Australia’s 

1,000 Council Chambers’.  It argued that local government would not ‘get money for 

nothing’.  It claimed that such an amendment would require the creation of another 

expensive administration in Canberra that would examine the affairs of 1000 

municipalities to ascertain how much assistance they needed.  The ‘No’ case accepted 

that local government needed more money, but argued that it should be done under the 

current mechanism of s 96 of the Constitution, with grants passing to local government 

via the States.  It concluded that the Commonwealth should seek ‘co-operation instead of 

confrontation’ and that this referendum was ‘completely unnecessary’.
284

 

 

In the Parliament, the Opposition waged a comprehensive attack upon the proposal.  The 

points made by the Leader of the Opposition, Billy Snedden, included the following: 

 

 The Bill anticipated the work of the Constitutional Convention, which should be 

left to make a proper study of the issue. 

 This was part of the Whitlam Government’s centralism policy, to destroy the 

States by cutting down their powers and watching them decay.  Local government 

was being deceived into thinking that it would benefit from the demise of the 

States, but in the end, all power would be concentrated in Canberra and local 

government would lose too. 

 If the Commonwealth is to borrow for local government as well as the States, 

there will either be a shortfall in borrowed funds, affecting the capacity of the 

States and local government to provide services, or the terms of lending would 

have to be made more attractive by raising interest rates.  The likely consequence 

would be increased interest rates for the people of Australia as well as local 

government and the States. 

 The Commonwealth would presumably fund local government on an equalisation 

basis.  This would mean the Commonwealth would have to create a ‘monster 

body’ to assess the needs and operations of nearly 1000 councils.  It is much more 

efficient for the States to do this, as local government bodies are the creatures of 

the States and the States have the relevant information to make such assessments. 
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 The term ‘local government body’ in the Constitution is not defined and cannot be 

defined.  Local government bodies are the creatures of the States and their number 

and nature could be changed any time by a State.  ‘Here is a proposal to have a 

referendum which asks the people to give this Parliament power in respect of 

something we cannot describe.  The only description of it that we can give is to 

say that we know what it is today but we do not know what it will be next week, 

next year or in 10 years time.  Quite clearly, that is not the basis upon which the 

Constitution should be altered.’
285

   

 

The States also entered the attack.  The New South Wales Government, for example, took 

out full page advertisements in the Sydney Morning Herald arguing for the rejection of 

the referendum.  The advertisement made the following points: 

 

 ‘Under existing arrangements there is nothing to prevent the Commonwealth 

making finance available for Local Government through normal State 

channels’. 

 The key words are ‘on such terms and conditions as the Commonwealth 

thinks fit’ ‘(eg, large scale amalgamations into regional bodies – or no 

money)’. 

 ‘Local Government would be tied to the Commonwealth’s financial apron 

strings and would be under Commonwealth domination.  The States would be 

by-passed.  There would be no place for local initiative, local participation or 

local decision-making.  Complete control would be exercised by the Federal 

Government’.
286

 

 

Even academics entered the fray, with Professor Pat Lane of the University of Sydney 

also focusing on the words ‘on such terms and conditions as the Parliament thinks fit’.  

He observed that:  ‘In Commonwealth-State financial relations this tailpiece has become 

something of a scourge to bring the States to heel….  Like education, housing and 

transport, local government will queue up for the Canberra hand-out with strings 

attached.’
287

 

 

The editorial in the Sydney Morning Herald on election and referendum day was highly 

critical of the standard of argument in the Yes/No case and the level of question-begging 

involved.  It described the referendum campaign as a ‘depressing exercise in 

sloganeering’.  The editorial characterised the local government referendum question as 

‘relatively innocuous’.  However, it went on to say: 

 

But it implies that the Commonwealth cannot now financially help local 

government.  Of course it can, channelling the money through the States.  And it 

ignores the very real prospect that the money it hands out directly in future (if a 

“yes” vote is registered) will have very tight strings attached to it.  How 

                                                 
285

 Commonwealth, Parliamentary Debates, House of Representatives, 15 November 1973, pp 3436-41. 
286

 R W Askin, NSW Premier, ‘An important message from the Government of NSW to the people of 

NSW’, Sydney Morning Herald, 15 May 1974, p 14. 
287

 P H Lane, ‘You can’t tell a book by its cover’, Sydney Morning Herald, 20 April 1974. 



 

A Twomey, ‘Local Government Funding and Constitutional Recognition’ CRU Report No 3, January 2013 

63 

responsive, then, will local government be to local (as distinct from Canberra) 

opinion?
288

 

 

The referendum failed nationally by a margin of 458,053 votes, and in all States except 

New South Wales.
289

 

 

Recognition of local government in State Constitutions 

 

Ever since the defeat of the 1974 referendum upon the direct funding of local 

government, there has been agitation by local government bodies for the constitutional 

recognition of local government.  The Hobart session of the Australian Constitutional 

Convention in 1976 passed a resolution inviting the States to consider the formal 

recognition of local government in State Constitutions.
290

 

 

Victoria was the first State to recognise local government in its Constitution in 1979, 

followed eventually by all the other States. 

 

As Saunders has pointed out, there is an inherent tension in the recognition of local 

government in State Constitutions.  This tension lies between the responsibility of elected 

local government bodies to their electors and the responsibility of State governments for 

the performance of local governments which are their creations and therefore their 

responsibility.
291

  This tension is most obviously reflected in the requirement in State 

Constitutions that local government bodies be ‘elected’, but at the same time the 

exceptions that allow local government bodies to be suspended or dismissed and to have 

their functions fulfilled by administrators. 

 

It has been argued that the recognition of local government in State Constitutions ‘is 

weak because they are flexible constructions that can be changed easily by a majority in 

the states’ parliaments’.
292

  It is true that State Constitutions, unlike the Commonwealth 

Constitution, are not rigid.  They can be amended by ordinary legislation except where a 

valid manner and form constraint applies.  Section 6 of the Australia Acts 1986 (Cth) and 

(UK) permits the States to entrench laws in such a way that they cannot be amended or 

repealed by a law respecting the constitution, powers or procedure of the State Parliament 

without following the specified manner and form requirements, such as a referendum or a 

special majority.  However, it is very doubtful that laws respecting local government, 
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even when they are placed in a State Constitution, can be effectively entrenched.
293

  

Hence the NSW Government took the view that it would be misleading and inappropriate 

to purport to entrench local government, when that entrenchment was most likely to be 

ineffective.  An amendment to entrench s 51 in the NSW Constitution was defeated.
294

  

Other States have made half-hearted attempts at entrenchment, some of which are clearly 

ineffective because the entrenching provisions are not themselves entrenched and can 

therefore be amended or repealed by ordinary legislation.  Only the Victorian provision 

has a chance of being effectively entrenched, and only then if the High Court develops a 

new source of manner and form entrenchment. 

 

Sub-section 51(1) of the Constitution Act 1902 (NSW) provides that: 

 

There shall continue to be a system of local government for the State under which 

duly elected or duly appointed local government bodies are constituted with 

responsibilities for acting for the better government of those parts of the State that 

are from time to time subject to that system of local government.   

 

It has been criticised for requiring the continuation of a system that includes ‘duly 

appointed’ local government bodies.
295

  The fact that it recognises that such bodies might 

be ‘appointed’ rather than elected, has been regarded as undermining the democratic 

status of local government.  The reason, however, was that it was considered necessary to 

pick up the Western Lands Commissioner, who is appointed, but who fulfils local 

government functions for the unincorporated parts of the State.
296

  It was also intended to 

cover circumstances in which councils were dismissed and replaced with administrators.  

Other States have included similar exceptions, but have avoided criticism by not stating 

as clearly that local government bodies may be appointed. 

 

The Victorian provisions in Part IIA of the Constitution Act 1975 (Vic), while giving the 

appearance of creating greater protection and independence for local government than the 

NSW provision, do not in practice go much further.  Section 74A states that ‘local 

government is a distinct and essential tier of government’ but it quickly takes away any 

suggestion of an independent tier of government by stating that its functions and power 

are determined by Parliament.  It also refers to ‘democratically elected Councils’ and to 

councils that are ‘constituted by democratically elected councillors’, but this is subject to 

there being no need for an elected council in sparsely populated areas and does not 

impede the functions of local government being carried out on a large scale by a non-
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elected public statutory body.
297

  Further, the democratic election requirements are made 

subject to s 74B, which permits the suspension and dismissal of a council and its 

administration by non-elected persons during the period of suspension or dismissal.  As 

the Victorian Supreme Court has pointed out, no time limit is imposed regarding when 

new elections must be held.
298

  A law which dismissed the City of Melbourne Council 

and left it to the Governor-in-Council to determine when an election should occur, was 

upheld as valid.  It was also held that the requirement for democratic elections did not 

entail a requirement that the council control its own finances.  Councils may only 

exercise those powers granted to them by legislation.
299

 

 

The only substantial protection provided to local government in Part IIA of the Victorian 

Constitution is that a ‘Council cannot be dismissed except by an Act of Parliament 

relating to the Council’.
300

  This means that both Houses of Parliament would have to 

support dismissal of the Council, making it much more difficult to achieve.  The rest of s 

74B is comprised of meaningless statements that the Parliament has power to make 

various types of laws with respect to local government.  This is unnecessary, given that 

the States have plenary legislative power (subject to the Commonwealth Constitution).
301

  

Perhaps these statements were included to prevent a court from giving any substance to 

the opening statement of s 74B that local government ‘is a distinct and essential tier of 

government’. 

 

Sections 74A and 74B are purportedly entrenched by s 18 of the Constitution Act 1975 

(Vic), which requires a referendum for them to be amended or repealed.  Whether this 

requirement is effective is doubtful, as a law amending these provisions is unlikely to be 

one respecting the ‘constitution, powers or procedure’ of the Parliament and s 6 of the 

Australia Acts 1986 is therefore unlikely to give effect to the purported entrenchment. 

 

In South Australia, s 64A of the Constitution Act 1934 (SA) preserves the continuation of 

a system of local government with elected local governing bodies.  As in New South 

Wales and Victoria, not all parts of the State are required to be subject to that system of 

local government.  No reference is made in the provision to the dismissal of councillors 

or the appointment of administrators.  Nor does it appear to be a requirement that each 

local governing body be elected – just that the system of local government be one under 

which elected local governing bodies are constituted. 

 

Section 64A provides that no bill to abolish the system of elected local government may 

be presented to the Governor for royal assent unless it is passed by an absolute majority 

of each House of Parliament.  This is a low burden, but in any case it is ineffective, as s 
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64A is not doubly entrenched.  This means that a bill passed by a simple majority could 

remove the requirement for an absolute majority, rendering the purported entrenchment 

ineffective.   

 

In Queensland, s 70 of the Constitution of Queensland 2001 (Qld) requires the 

continuation of a system of local government and s 71(1) states that a local government 

body is an elected body.  However, s 71(3) notes that administrators may be appointed 

where a local government body is suspended or dissolved, until a new election is held.  

The Minister may make an instrument to dissolve a local government body, but it only 

has the effect of suspending that body until it is ratified by the Legislative Assembly.  If it 

is not ratified within the requisite period, the suspension is lifted and the local 

government body is restored.  Section 77 also provides for consultation with a body 

representing local government in relation to bills that are to be administered by the 

Minister for Local Government where the bill affects local government.  If a Bill 

proposes to abolish local government, s 78 provides that a referendum is required.  This 

requirement, however, is legally ineffective, as it has not been doubly entrenched.
302

  

This means that s 78 can be amended by ordinary legislation, removing the referendum 

requirement.   

 

In Western Australia, s 52 of the Constitution Act 1889 (WA) requires the continuation of 

‘a system of local governing bodies elected and constituted in such manner as the 

Legislature may from time to time provide’.  Section 53 then undercuts s 52 by providing 

that it does not extend to laws prescribing the circumstances in which local government 

offices become and remain vacant.  This presumably covers the dismissal of councillors 

and the continuation of any vacancy in their offices while administrators are in place.  

Section 52 also does not affect any law concerning the administration of parts of the State 

not covered by local government or the administration of councils where the offices of 

councillors are vacant (eg because they have been dismissed). 

 

In Tasmania, sections 45A and 45B of the Constitution Act 1934 (Tas) are effectively the 

same as those in Western Australia, with the same exceptions regarding administrators 

and unincorporated areas.  The main difference is s 45C, which provides that any division 

of Tasmania into municipal areas is not to be changed without a recommendation of the 

Local Government Board.  Such a provision is ineffective to the extent that it purports to 

abdicate legislative power.  It may, however, be effective in limiting the powers of the 

executive or statutory officers to act without such a recommendation. 

 

None of these State Constitutions specifies the content of the powers or functions of local 

government.  This is left to the States to determine.
303

 

 

Given that local government has been recognised now in all State Constitutions, the 

question may therefore be asked as to whether this has enhanced the standing of local 

government in the community in the way suggested by those who advocate constitutional 
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recognition of local government.  As Hartwich has observed, ‘we can hardly conclude 

that the mere mentioning of local government [in State Constitutions] has effectively 

strengthened the institution’.
304

  Some have argued that recognition of local government 

in State Constitutions needs to be strengthened and suggested ways of achieving this 

outcome.
305

  However, there does not appear to be any evidence that constitutional 

recognition of local government in State Constitutions has made any difference to the 

public standing of local government. 

 

The 1988 referendum 

 

Despite the fact that by 1988 some of the State Constitutions had already recognised local 

government in their Constitutions, constitutional recognition of local government in the 

Commonwealth Constitution was one of four referenda put to the Australian people in 

1988.  The question asked was:  ‘Do you approve of an Act to alter the Constitution to 

recognise local government?’  The question was added as a non-controversial bit of sugar 

to aid support for the other referendum questions by harnessing the campaigning power 

of local government.  The referendum question was comprehensively defeated. 

 

The form of this recognition was more ‘symbolic’ in nature than the 1974 referendum 

proposal, although it had some underlying substantial aspects.  It was derived from a 

recommendation of the Constitutional Commission.  The Commission regarded issues 

concerning financial grants to local government and local government taxation and 

borrowing as matters that were ‘best resolved at political level’.
306

  It instead focused 

upon the ‘constitutional’ aspects of local government.  It recommended the insertion of a 

new s 119A into the Constitution, which would provide: 

 

Each State shall provide for the establishment and continuance of local 

government bodies elected in accordance with its laws and empowered to 

administer, and to make by-laws for, their respective areas in accordance with the 

laws of the State. 

 

The Commission, in discussing the potential effect of this provision, stated: 

 

We believe that the proposed provision would require: 

 

(a)  that the people of each State are represented by an elected Local Government 

body; 

(b)  that Local Government bodies shall not be dismissed arbitrarily; and 
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(c)  that, if a Local Government body in any area is lawfully suspended pursuant 

to a State law, it will be restored within a reasonable period by elections.
307

 

 

These implications would presumably be drawn from the reference to the ‘continuation’ 

of local government bodies and the fact that they must be ‘elected’.  What would be 

regarded as an ‘arbitrary’ dismissal or a ‘reasonable period’ for an election to be held 

would be matters for the courts to decide.  Further, the mere recognition that such 

implications might be drawn from the provision opened the question of what other 

unforeseen implications might also arise.  What might the High Court decide would be 

the essential minimum characteristics of a ‘local government’?  Potential implications 

and other objections to constitutional recognition of local government were discussed in 

more detail by the Constitutional Commission’s Advisory Committee on the Distribution 

of Powers.
308

 

 

This proposed provision was altered by the Commonwealth Government by inserting the 

words ‘a system of local government, with’ after the first ‘of’.  This interference 

undermined the value of the provision being recommended by an independent review 

body, giving it instead a party-political flavour.
309

  It might also have affected the 

interpretation of the provision.  Saunders has noted that the constitutional requirement for 

the ‘establishment and continuance’ of ‘local government bodies’, rather than a ‘system’ 

of local government, might have been more effective ‘in deterring arbitrary dismissal’ of 

particular local government bodies.
310

 

 

Early on in the campaign, it looked like the referendum would be successful.  Opinion 

polls in South Australia and Victoria put support at 69% and in New South Wales at 

74%.
311

  Moreover, the proposal originally had bipartisan support.  The Opposition had 

supported the constitutional recognition of local government during its 1987 election 

campaign and the Commonwealth Attorney-General recorded that he had received a 

letter from the Opposition Leader supporting the inclusion of a chapter on local 

government in the Constitution.
312

   

 

Nonetheless, when the formal proposal was announced, the Opposition decided to 

campaign against it.  The Shadow Cabinet had apparently decided to support the question 

on the recognition of local government, but this was rejected by the joint Liberal and 
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National party meeting.
313

  The Prime Minister, Bob Hawke, characterised this approach 

as opposing the referendum ‘simply for the sake of opposing it’ and described it as a 

‘case study in political opportunism’.
314

  While there continued to be dissent upon the 

issue within the Opposition, with four liberal back-benchers abstaining from voting 

against this referendum question in the Parliament, the Opposition was successful in its 

campaign opposing it. 

 

The Opposition took a two-pronged attack upon the proposal.  On the one hand it 

dismissed it as derisory and mere tokenism – not achieving for local government any of 

the protection that it really sought.  On the other hand, it characterised the proposal as one 

to centralise power and ‘erode the federal structure… to bring about a shift in power and 

influence away from the states’.
315

 

 

Local government representatives sought to rebut these arguments.  They contended that 

it was not an exercise in tokenism and that they should be the ones to judge whether the 

referendum satisfied their needs.  Further, they pointed out the logical flaw in the 

Opposition’s two-pronged approach, arguing that the Opposition ‘can’t have it both 

ways, it can’t be tokenism on the one hand and an interference with states’ rights on the 

other hand’.
316

 

 

As the Constitutional Commission had admitted, however, the intention behind the 

proposal went beyond mere symbolism.  The Commonwealth’s Explanatory 

Memorandum also noted that while it was not intended to ‘preclude laws providing for 

the dismissal of local councils in appropriate circumstances’, this would be ‘subject to a 

new local government body being elected within a reasonable period.’
317

  Local 

government took up the argument that the constitutional amendment would provide ‘a 

guarantee that in the case of a council dismissal, fresh elections will be held within a 

reasonable period’.
318

  The Australian Local Government Association (‘ALGA’) in 

setting out the case for voting ‘Yes’ at the referendum, stated that ‘State legislative 

responsibility for Local Government will not alter (except in respect of a dismissal in 

which case fresh elections will have to be called within a reasonable time)’.
319

  The 

President of ALGA added that a local community should be able to go to the High Court 

to seek redress if its council has been dismissed and a new election has not been held 

within a ‘reasonable time’.
320

  While local government pushed these arguments as 

benefits, others saw them as ways to prevent the use of administrators to clean out 
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corruption from local government areas and others still were concerned that it would 

move control over local government away from the States to the courts, as it would be the 

courts that ended up deciding what was a ‘reasonable time’. 

 

Curiously, the official ‘No’ case did not take up most of the criticisms that might 

genuinely have been made of the proposal.  Instead, it took the peculiar approach of 

criticising the proposal for not preventing things that could happen already under the 

status quo.  The ‘No’ case claimed: 

 

1. This proposal is detrimental to Local Government and ratepayers; 

2. This proposal will not stop either arbitrary dismissals or amalgamations of local 

government bodies; and 

3. This proposal is uncertain and vague.
321

 

 

The first argument was based on the ‘loose phrase’ that requires the States to maintain ‘a 

system of Local Government’.  The No case argued that this left undefined the structure, 

role, rights and responsibilities of local government and would permit different forms of 

local government including ‘regional authorities’ over which the Commonwealth would 

exert substantial powers.
322

  The status quo would also permit such an outcome, but the 

constitutional amendment would have limited it by requiring that local government be 

established and continued by the States and that local government bodies be elected in 

accordance with the laws of the State.  Hence, if the concern raised by the No case was 

genuine, the logical response would have been to vote ‘Yes’. 

 

The second point made by the No case was that the proposal would not prevent the 

arbitrary dismissal or forced amalgamation of local government bodies.  It stated that the 

Minister for Justice had admitted that under this proposal a State Government could 

dismiss a council and never reinstate it.
323

  Again, the status quo would ensure that this 

was the case, but the constitutional amendment would at least have a chance of being 

interpreted as not permitting the arbitrary dismissal of a local government body.  Again, 

the logic of the argument ought to have supported the Yes case, rather than the No case. 

 

The third point made by the No case was the only one with any substance.  It pointed out 

that the phrase a ‘system of local government’ would end up being interpreted by the 

High Court and there was uncertainty as to how the Court would define such a system, 

given the significant differences in different jurisdictions.  Such an argument would be 

even more powerful in the current day, given the constant stream of High Court 

jurisprudence identifying new essential characteristics of State ‘courts’
324

 which has the 
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effect of limiting state legislative power with respect to State courts and rendering the 

scope of State legislative power uncertain. 

 

The No case also made a number of subsidiary points.  It argued that the amendment 

‘would encourage the Federal Government to use the open-ended “external affairs” 

power to intrude into Local Government by entering into international treaties’.
325

  Again, 

that could certainly occur under the status quo, but if anything the constitutional 

amendment might impede the application of the external affairs power to the extent that it 

required local government bodies to be established, elected and empowered in 

accordance with State laws.  The No case also pointed out that the Commonwealth was 

ignoring some of its own expert advisers, being the Advisory Committee on the 

Distribution of Powers, which opposed the recognition of local government.
326

 

 

Despite the fact that the arguments in the ‘No’ case were, from a logical point of view, 

contradictory and weak, they managed to initiate sufficient doubt and fear for the 

referendum proposal to be comprehensively rejected.  The referendum failed in all States 

and Territories and failed overall by a substantial margin of 3,084,678 votes.
327

  Only a 

third of voters supported it, with two-thirds opposing it. 
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VI  THIRD TIME LUCKY? – THE LATEST CAMPAIGN FOR CONSTITUTIONAL 

RECOGNITION 

 

Local Government’s continuing campaign for constitutional recognition 

 

The campaign by local government for constitutional recognition has continued unabated 

through two failed referenda and many official inquiries.  The basis for the campaign has 

changed over time.  More recently it has latched onto the Pape and Williams decisions as 

giving rise to the ‘problem’ that needs to be ‘fixed’ by constitutional recognition.  

However, the first of these High Court judgments, Pape, was handed down in 2009, well 

after the campaign for the constitutional recognition of local government was already in 

full swing.  ALGA had already held a Local Government Constitutional Summit in 

December 2008 which concluded with a declaration that: 

 

any constitutional amendment put to the people in a referendum by the 

Australian Parliament (which could include the insertion of a preamble, an 

amendment to the current provisions or the insertion of a new Chapter) 

should reflect the following principles: 

 

 The Australian people should be represented in the community by 

democratically elected and accountable local government 

representatives; 

 The power of the Commonwealth to provide direct funding to local 

government should be explicitly recognised; and  

 If a new preamble is proposed, it should ensure that local government 

is recognised as one of the components making up the modern 

Australian Federation.
328

 

 

The Williams decision reinforced that Commonwealth direct funding to local government 

was vulnerable to constitutional challenge if it was not supported by a valid statute.
329

 It 

showed that the High Court’s judgment in Pape should be taken seriously, as should the 

relevance of ‘federal considerations’ in the interpretation of the scope of executive 

power.
330

 But neither case threatened, at all, the capacity for the Commonwealth to fund 

local government, as this may still validly occur through s 96 grants.  
 

ALGA is well aware from its own polling and that of others that a referendum on the 

constitutional recognition of local government is unlikely to succeed unless it can 

establish that there is a real problem that can only be fixed by a constitutional 
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amendment.
331

  As a general principle, the Australian people are unwilling to amend the 

Constitution unless it is both necessary and will produce tangible benefits.
332

  The Pape 

and Williams cases appear to be being used to manufacture a ‘problem’ which 

constitutional amendment can purportedly fix.  The implication is that this will also bring 

tangible benefits to local government – i.e. greater funding for local government and 

better services to residents.  Whether there is a genuine ‘problem’ (given that the same 

Commonwealth funding can currently be given to local government through s 96 grants 

via the States) and whether an amendment will give rise to any tangible benefits (given 

that the Commonwealth can already grant as much money as it wants to local 

government) remain matters of debate.
333

 

 

Beyond the direct funding arguments, doubts have also been expressed as to the need for 

constitutional recognition for local government and whether or not it would actually 

achieve anything in practical terms.  Sansom has observed that: 

 

Many in local government see recognition in the federal Constitution as 

fundamentally important to its future, but to date there is little evidence that lack 

of such recognition has hampered local government’s expanded role and growing 

stature.  As Nico Steytler points out constitutional recognition in and of itself does 

not create effective local government; local self-government is embedded in 

practice.
334

 

 

Submissions to the Expert Panel 

 

The Commonwealth’s Expert Panel received a large number of submissions concerning 

the constitutional recognition of local government.  Approximately half were from 

private individuals, the vast majority of whom opposed the constitutional recognition of 

local government.  Around 43% were from local councils, the vast majority of which 
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supported local government constitutional recognition.  The remaining 7% were from 

governments, politicians, academics and advocacy groups, giving mixed views.
335

   

 

Previous referendum campaigns, however, have shown that it is critical for any proposal 

to receive both bipartisan support and support from the States.  The submissions to the 

Expert Panel made by political parties and the States are therefore significant. 

 

The Leader of the federal Opposition, Mr Tony Abbott, stated in a submission to the 

Expert Panel that:    

 

[T]he Coalition will only support a referendum that is limited to facilitating direct 

Commonwealth funding of local government.  A referendum that sought to usurp 

the role of the States, or otherwise change the current order of governance of 

Australia, would be highly problematic and is not something the Coalition would 

be likely to support.
336

 

 

The New South Wales Government, however, appeared reluctant to support the direct 

funding of local government.  It argued that: 

 

[F]inancial recognition of local government could raise expectations that the 

Commonwealth will intervene in local government administration, thereby 

creating confusion about Federal, State and local government responsibilities and 

blurring the lines of accountability that exist between governments and their 

constituents.
337

 

 

It also expressed concern that direct Commonwealth funding would sidetrack or 

undermine major State government policies regarding local government. 

 

The Victorian government took a stronger line against constitutional recognition of local 

government.  It argued that constitutional reform should be a last resort when there is no 

reasonable alternative and that it should not be used ‘to resolve funding issues that can be 

dealt with through existing mechanisms’.
338

  With respect to the financial recognition of 

local government, it stated: 
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The Victorian Government opposes any proposed amendment to the 

Commonwealth Constitution to allow the Commonwealth Government to fund 

local government directly in a similar manner to which it currently funds States 

under section 96 of the Commonwealth Constitution.  

 

The effect of the extreme level of VFI [vertical fiscal imbalance] in blurring roles, 

responsibilities and accountabilities in the Australian Federation would be 

exacerbated by the Commonwealth Government having Constitutional power to 

provide further direct funding to local government.  

 

Enhanced Commonwealth Government ability to provide direct funding to local 

government means an enhanced ability to provide tied funding (that is, funding 

that carries specific conditions)…. 

 

While the local government sector is hopeful that financial recognition under the 

Commonwealth Constitution will provide a solution to financial and service 

delivery pressures, the experience of the States and Territories is that direct 

funding from the Commonwealth will not resolve these issues.  

 

In fact, the Victorian Government has concerns about how further direct funding 

from the Commonwealth to local government would be allocated between 

jurisdictions (given issues relating to horizontal fiscal equalisation) and the impact 

this may have on the local government sector in some jurisdictions, including 

Victoria.  

 

The Victorian Government is also concerned about the potential for the 

Commonwealth to change the distribution of funding to local government within 

a State in a manner that would disadvantage one or more councils, whether 

through bilateral agreements with individual councils or otherwise.  Victoria 

opposes any approach that discourages local councils from striving for higher 

performance and increased productivity.
339

   

 

The Western Australian Government also expressed strong objections to financial 

recognition of local government in the Commonwealth Constitution.  It argued that 

proposed amendments to s 96 would ‘both constitutionally and practically downgrade 

and circumvent the States’.  It pointed out that even if the Pape case resulted in the 

Commonwealth not being able to fund local government directly, it did not prevent the 

Commonwealth from funding local government through s 96 grants to the States.  It also 

noted that to the extent that local councils are ‘trading corporations’ they can already be 

directly funded by the Commonwealth.
340
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The Tasmanian and South Australian governments expressed general sentiments in 

favour of some form of constitutional recognition but reserved their positions until they 

could see and study a final recommendation.
341

  The Queensland government also 

reserved its position.  However, it expressed ‘in-principle’ support for a referendum with 

the objective of allowing the Commonwealth to provide direct funding to local 

government, provided that any amendment ‘should maintain, not diminish, the state’s 

primary constitutional responsibility for local government’, including the State’s 

supervisory powers over local government.
342

 

 

The Expert Panel’s finding 

 

In December 2011 the Expert Panel on the Constitutional Recognition of Local 

Government presented its report to the Commonwealth Government.  ‘A majority of 

panel members concluded that financial recognition is a viable option within the 2013 

timeframe indicated by the terms of reference’.
343

  Unusually, the Report does not state 

which members of the Panel formed part of that majority and who dissented from the 

recommendation of the Report.   

 

The reluctance on the part of Panel members to declare their hand also appears to be 

reflected in the diffidence shown in the recommendation.  On the one hand it gives the 

appearance of being a recommendation in favour of the holding of a referendum.  On the 

other hand, it is made subject to two conditions, at least one of which is likely to be 

unachievable.  It is therefore in substance, rather than form, a recommendation against a 

referendum.  The report stated: 

 

The majority of panel members support a referendum in 2013 subject to two 

conditions:  first, that the Commonwealth negotiate with the States to achieve 

their support for the financial recognition option; and second, that the 

Commonwealth adopt steps suggested by ALGA necessary to achieve informed 

and positive public engagement with the issue…  Steps include allocating 

substantial resources to a major public awareness campaign and making changes 

to the referendum process.
344

 

 

The second condition would involve the Commonwealth in substantial expenditure above 

and beyond the cost of a normal referendum.  The last time an ‘education’ campaign of 
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this kind was held was for the republic referendum in 1999, which was unsuccessful.
345

  

Other elements of this condition include an inquiry by a Joint Select Committee of the 

Commonwealth Parliament, the removal of the legislative limit on spending during the 

referendum campaign and the allocation of funds to the ‘Yes’ and ‘No’ cases ‘based on 

those parliamentarians voting for and against the Bill’, being funding equivalent to that 

‘provided for elections’ (whatever that might mean).  The latter recommendation will be 

particularly controversial, as it will entrench funding in favour of a ‘Yes’ vote at 

referenda.   

 

The Panel has noted that without such substantial Commonwealth funding the 

referendum is likely to fail.  It stated in its Report: 

 

The panel has no information as to whether the Commonwealth Government 

would be prepared to adopt and appropriately fund the awareness campaign 

advocated above.  In the absence of such a campaign, however, the panel is of the 

view that there is a very real risk that any referendum will fail and that the 

possibility of local government being recognised in the Constitution would be 

removed from the political agenda for decades.
346

 

 

The first condition, that State support be ‘achieved’,
347

 is extremely unlikely to be 

achievable.  The submissions show that Western Australia and Victoria are clearly 

opposed to the direct Commonwealth funding of local government and that NSW has 

strong reservations.  The other States reserved their positions.  Given the various 

arguments that may be made against the direct funding of local government (discussed 

below), it would appear unlikely that all, or a majority of States would support such a 

referendum.  

 

The report notes that several members of the panel do not think that there is sufficient 

support for a successful referendum, even if the two conditions are met, and that 

‘proceeding to another unsuccessful referendum would damage rather than advance the 

interests of local government’.
348

 

 

The wording of the proposed amendment 

 

After suggesting a number of alternatives in its Discussion Paper, the Expert Panel 

concluded in its Final Report that it would be preferable to make the following italicised 

amendment to s 96 of the Commonwealth Constitution: 
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the Parliament may grant financial assistance to any State or to any local 

government body formed by State or Territory Legislation on such terms and 

conditions as the Parliament sees fit.
349

 

 

The Panel was particularly concerned not to cause interpretative difficulties.  It noted the 

risk that a reference to local government in the Commonwealth Constitution ‘could be 

held by the High Court to prohibit a state from altering the fundamental characteristics of 

the system of local government and the High Court could determine what those 

characteristics were’.
350

  This is what has occurred with respect to other constitutional 

terms, such as references in the Constitution to ‘courts’ and ‘juries’.
351

  Hence the High 

Court might find that a fundamental characteristic of ‘local government’ is that it is an 

‘elected’ body, and that this does not permit dismissal of elected councillors or the 

appointment of administrators.  However, this risk would be most significant if the 

Constitution required that a system of local government continue to exist, as had been 

suggested under the ‘democratic recognition’ proposal.  Such a requirement would have 

obliged the States to maintain a system of local government which satisfied minimum 

characteristics implied by the High Court from the meaning of the constitutional term 

‘local government’.  The Panel considered that it had avoided this trap in relation to 

financial recognition: 

 

It does not appear that there is any significant risk with respect to the panel’s 

majority proposal for financial recognition.  If, in the future, the system of local 

government of a particular State were to be changed in such a manner that it no 

longer answered the constitutional concept of ‘local government’, the effect 

would be that the Commonwealth would not be able to make grants to the local 

councils of that State.  Nothing in the existing jurisprudence of the High Court 

suggests that a State is obliged to create a system that complies with the 

constitutional expression.
352

 

 

While this may be true and a State could have a system of local government which did 

not meet the minimum requirements implied by the High Court, the effect would be that 

its local governments could not receive direct Commonwealth funding.  There would 

therefore be enormous pressure on a State to ensure that its system of local government 

complied with any minimum characteristics identified by the High Court in order to 

avoid missing out on direct funding programs, such as the Roads to Recovery program.  

This would be particularly so if, as is likely, (a) all Commonwealth funding to local 

government were shifted to direct funding; and (b) the Commonwealth refused to provide 

funding to local government through the States where the local government system in a 

State did not satisfy the High Court’s assessment of the minimum characteristics of local 

government.  Accordingly, the High Court’s interpretation of the term ‘local government’ 

would still be of critical importance to both States and local government bodies. 
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The Expert Panel’s Reasoning 

 

The Panel had started with four potential options for constitutional recognition of local 

government.  It dismissed symbolic recognition in a preamble and recognition as part of a 

broader package of cooperative federalism, as extending beyond the Panel’s terms of 

reference.  This was because both options raised much wider issues.
353

  It rejected the 

idea of ‘democratic recognition’ on the ground that it received little support and 

considerable opposition and had ‘no reasonable prospect of success at a referendum’.
354

 

 

Financial recognition was accepted as the preferred option on the basis that it ‘has the 

broadest base of support among the political leadership at both federal and State levels’, 

even though it was recognised that there was opposition to such a proposal from Victoria, 

Western Australia and New South Wales.
355

  It also has the support of a majority of local 

councils
356

 and a substantial level of support in the broader community (although ‘polling 

also suggests that such support may not carry through to a referendum’).
357

  The Panel 

noted that the general community might support a ‘form of limited recognition that 

addresses a perceived problem, such as the current uncertainty arising from the Pape 

case.’
358

 

 

Apart from assessments of support for the financial recognition proposal, there is little in 

the Panel’s Report to suggest why such an amendment would be a good thing.
359

  The 

only reasoning provided arises in the following obscure sentence: 

 

All members of the panel consider that it is appropriate that the Commonwealth’s 

right to have a direct funding relationship with local government, when it is acting 

in the national interest, be acknowledged in the Constitution.
360
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It is not clear from this sentence how this is a Commonwealth ‘right’ and how this is 

consistent with the existing federal system.  Nor is it clear who decides whether 

something is done ‘in the national interest’ and how this notion would act as a fetter on 

the proposed constitutional amendment (which makes no reference to the national 

interest). 

 

The Panel also accepted that ‘there is a very real doubt about the constitutional validity of 

direct grant programs that do not fall under a head of Commonwealth legislative 

power’,
361

 but acknowledged that it is constitutionally possible to make the same grants 

to local government through the States under s 96 of the Constitution.   

 

The Panel noted that local government provided a number of arguments as to why direct 

Commonwealth funding is preferable to funding via the States under s 96 of the 

Constitution.  These arguments included the following: 

 

1. ‘The Commonwealth may prefer to use local government as a means to 

implement its own priorities, even when those differ from State priorities’.
362

  

Indirect funding of local government through s 96 grants reduces the capacity of 

the Commonwealth to use local government to impose its policies over those of 

the States. 

2. The Constitution should recognise local government ‘as a legitimate third tier of 

government in the Australian system’.
363

 

3. Funding via the States ‘is inefficient, ineffective and may result in a reduction of 

the money flowing to local government by reason of deductions for administrative 

expenses’.
364

 

4. The Commonwealth is more likely to fund local government if it can do so 

directly ‘with all the political advantages that entails’.
365

 

5. Direct funding ‘can create a relationship that supports, facilitates and drives 

collaboration among all three levels of government’, unlike funding via the 

States.
366

 

 

Of these arguments, numbers 1 and 2 raise issues of federalism that are of serious 

concern to the States.  Arguments 3 and 4 raise funding issues that, when more closely 

examined, expose flawed reasoning and arguments that the Commonwealth might not 

wish to take to a referendum.  These arguments are discussed below.  Argument 5 is 

simply inexplicable.  The use of direct funding to allow the Commonwealth to by-pass 

the States and deal directly with local government, especially where this is done to 

implement Commonwealth policies against the wishes of the States, would not seem to 

involve collaboration among all three levels of government.  On the contrary, 

Commonwealth grants to local government through the States are the most obvious way 
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of establishing cooperation and collaboration amongst all the participants.  Direct funding 

is used to cut out the States. 

 

The Federalism Arguments 

 

The use of Commonwealth grants to implement Commonwealth policies 

 

The first argument – that the Commonwealth seeks to use local government as a tool to 

implement its own policies, even when they are contrary to State policies – raises to the 

fore a genuine issue of concern to the States and one that should also be of concern to 

local government.  The Expert Panel, in an understated manner, described this as giving 

rise to a ‘tension’: 

 

There is a tension between accepting local government as an instrument of 

national policy in whichever manner the Commonwealth decides, on the one 

hand, and the traditional subordination of the activities and powers of local 

government to State decision-making, on the other hand.
367

 

 

Many would describe this as more than a mere ‘tension’.  A constitutional amendment 

that permitted the Commonwealth to make grants to local government, ‘on such terms 

and conditions as the [Commonwealth] Parliament thinks fit’, would provide a further 

means for the Commonwealth to interfere with and potentially override State policies.  It 

would therefore undermine the federal system of government. 

 

It would also shift government further away from the people, reducing the capacity of 

local government to implement the policies desired by local residents and the capacity of 

the State Governments to implement the policies that they were elected to fulfil.  Instead, 

Commonwealth policies would prevail through conditions placed upon grants to local 

government. 

 

Another problem is that direct funding of local government is likely to damage the 

federal system by blurring lines of accountability, leaving local government accountable 

to all and none.  Hartwich described this scenario as follows: 

 

[I]f in practice the recognition of local government only meant that the 

Commonwealth government could interact directly with the local level, be it 

under general schemes or on a case-by-case basis, then this would only confuse 

the nature of local government.  Either local government is a creature of the states 

– in which case the states should be the Commonwealth’s sole point of contact.  

Or local government is independent of the states, but in such a case all the states’ 

constitutions would need to be changed to reflect this.  At a time when local 

government is still in a clearly subordinate position to state governments both 
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politically and financially, local councils should not be able to bypass their state 

governments and engage directly with the Commonwealth.  This would only 

result in blurred powers and responsibilities.  Ultimately, it would make 

accountability impossible in any reasonable sense.  A council would then be 

simultaneously accountable to both its state and the Commonwealth, while 

democratic accountability would remain with the local electorate.  There is a 

danger that this kind of recognition would in the end strengthen the 

Commonwealth government and weaken federalism…
368

 

 

It would be naïve of local government to assume that if it had a direct relationship with 

the Commonwealth it would be treated better than the Commonwealth treats the States.  

As Fenna has noted, the decline of the States may create an opportunity for the rise of 

local or regional government, but that this would be unlikely to achieve a long term 

benefit for local government.  Fenna has observed that ‘[b]y and large the centralising 

dynamics that are adversely affecting the constituent units of federal systems [i.e. the 

States] are going to have a similar effect on local government’.
369

  Hence, the use of tied 

grants to interfere in policy would be a phenomenon likely to affect local government, if 

the Commonwealth was entitled to make direct grants to local government. 

 

Professors Aroney and Prasser and Mitchell Birks in their submission to the Expert Panel 

also raised federalist concerns.  They argued that: 

 

[A]ffirming the power of the Commonwealth to make financial grants to local 

government, though superficially attractive, will not necessarily strengthen local 

government, but have every potential, especially in the long term, to increase the 

power of the Commonwealth (and of the High Court) over local government.  

Local government may appear to benefit from a relatively greater level of 

independence from the States and from the establishment of a constitutionally 

secure source of funding, but it would do so at the expense of greater 

subordination to the Commonwealth, a much more distant government that is 

inherently less likely to be responsive to the concerns of particular local 

communities than the governments of the States.  Moreover, the prospect of 

having the State and federal governments effectively sharing responsibility for 

local government will have the potential to create an even more uncertain 

environment for the effective and democratically responsible management of 

local government affairs.  The federal constitution is not the appropriate place to 

recognise local government, and any attempt to do so would be inconsistent with 

the fundamental principles of its design and structure, and would be liable to give 

rise to all manner of unintended consequences, no matter how carefully drafted.
370
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Local government bodies would be left in the invidious position of being slaves to two 

masters.  They would be subject to the conditions imposed by the Commonwealth on its 

funding (which conditions could extend well beyond the use of the grants to any other 

type of policy that the Commonwealth wished local government to pursue) as well as 

being subject to State laws, ministerial directions and policies.  

 

Interesting constitutional questions would arise as to how to deal with the likely conflict 

between the requirements of the Commonwealth and those of the States.  Any 

amendment to s 96 of the Constitution which gave the Commonwealth power to make 

grants to local government on such terms and conditions as the Commonwealth 

Parliament thinks fit, would also give rise to a legislative power under s 51(xxxvi) of the 

Constitution to make laws with respect to such grants and under s 51(xxxix) to make laws 

with respect to matters incidental to the making of such grants.  The Commonwealth 

could therefore pass legislation that appropriated money for these grants to local 

government and set out the terms and conditions of the grant.
371

  If a local government 

body accepted a Commonwealth grant which was made subject to conditions set out in 

Commonwealth legislation (eg requiring the local government to implement a particular 

policy) and if State legislation prohibited the local government body from implementing 

that policy, a question would arise as to whether 109 of the Commonwealth Constitution 

would be triggered and whether the conditions set out in the Commonwealth law would 

override the State legislation.
372

  If so (and one would need to assess both laws in each 

particular case to see if there is a s 109 inconsistency), this would amount to a further 

shift in the federal balance towards the Commonwealth, allowing it to implement its 

policies in relation to State matters by using its financial power over local government. 

 

Local Government as a Third Tier of Government 

 

The second argument is that local government should be recognised in the Constitution 

‘as a legitimate third tier of government in the Australian system’.
373

  If the intention is to 

give local government its own status, independent of the States and as an equal 

participant in a tripartite federal system, then this would potentially have far-reaching 

consequences.  As Hartwich noted above, all the State Constitutions would need 

amendment if this were intended.   

 

There would also be significant ramifications for the application of the Commonwealth 

Constitution.  To start with, local government may lose some of the protection that it 

currently gains by being part of a State.  Section 114 of the Commonwealth Constitution 
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provides that the Commonwealth may not ‘impose any tax on property of any kind 

belonging to a State’.  The High Court has held that a ‘State’ includes a local government 

body.
374

  Hence, under the existing Constitution, the Commonwealth cannot tax the 

property of a local government body.  However, if local government became a third level 

of government, rather than being part of a State, it would lose this protection unless s 114 

were amended or reinterpreted to accommodate it.   

 

If local government were to become a third level of government in the Australian 

constitutional system, then issues would arise with respect to its powers and what rule 

would apply when local government by-laws were inconsistent with Commonwealth or 

State laws.  The existing rule set out in s 109 of the Commonwealth Constitution would 

not necessarily apply and some kind of implication would need to be drawn.  This could 

potentially lead to limitations on the operation of Commonwealth and State laws.  This 

has, indeed, occurred in South Africa.  Section 40(1) of the South African Constitution 

states that in South Africa, ‘government is constituted as national, provincial and local 

spheres of government which are distinctive, interdependent and interrelated’.
375

  The 

consequence is that local government can call on the Constitutional Court to protect its 

autonomy.  Hence, the South African government cannot restructure its electricity 

industry because local government’s power to sell electricity is constitutionally 

protected.
376

 

 

Constitutional implications derived from federalism would also need to be adjusted to 

accommodate a third level of government.  For example, at present the constitutional 

recognition of the Commonwealth and the States as separate levels of government whose 

existence and independence is constitutionally mandated, has given rise to constitutional 

implications, often described as the Melbourne Corporation and Cigamatic principles, 

concerning inter-governmental immunities and the capacity of one sphere of government 

to legislate in a manner that binds the other.
377

  These complex principles would be even 

more difficult to apply to three levels of government if each were to retain its 

independence and its constitutional powers unhindered by other levels of government.  

 

If local government were to be made a genuine third, independent tier of government 

within our federal system, it would make that system extraordinarily complex and would 

most certainly ‘make intergovernmental relations more complicated than they need… to 

be’.
378
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It is doubtful that those who seek constitutional recognition of local government in order 

to establish it as a ‘third level of government’ have ever seriously thought through this 

proposition and how it would operate under the present dualist federal Constitution.  

Unless a constitutional amendment makes it abundantly clear that local government 

remains a subordinate level of government of the States and not a third level of 

government in its own right, it would appear that a major constitutional upheaval was 

intended and significant work would have to be done to clarify how existing 

constitutional limitations, prohibitions, conflict rules and implications would 

accommodate a third level of government.   

 

The Expert Panel recognised the risk that: 

 

the very insertion of an express reference to local government in Australia’s 

foundational political and legal document, even of this limited character [i.e. 

financial recognition] provides recognition of local government as the third tier of 

government in Australia.
379

 

 

However, in its proposed wording for a constitutional amendment, the Expert Panel 

appears to have sought to ameliorate this risk by referring to ‘any local government body 

formed by State or Territory Legislation’.
380

  This indicates that the local government 

bodies to which the Constitution gives recognition are those established by State or 

Territory laws.  Such a constitutional amendment would not appear to confer upon local 

government bodies any status beyond that of a creature of the States.  It is unlikely that 

the Expert Panel had any intention of establishing local government as a third level of 

government, given the potential constitutional consequences which its report does not 

even address.     

 

The financial arguments 

 

The inefficiency and cost of State ‘middlemen’ 

 

The third argument presented by local government for direct funding of local government 

is that funding via the States is inefficient and ultimately results in reduced amounts 

flowing to the local government.  This argument has previously been put a number of 

ways, including assertions that: 

 

 the States ‘cream off’ a proportion of the grants from the 

Commonwealth, so that local government does not receive the full 

amount – it would therefore receive more money if it were directly 

funded by the Commonwealth;
381

 and 
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 the costs of the State as the ‘middleman’ are deducted from the 

Commonwealth grants before they reach local government – so if the 

middleman were eliminated, local government would receive more 

funding.
382

  

 

A typical statement, made by a local councillor to his local newspaper is ‘Federal 

Government gives money to the States, State gives money to us, and, of course, they all 

get their cut-off’.
383

 

 

There does not appear to be any evidence to back up these assertions, despite the fact that 

they are often repeated and seem to be entrenched beliefs.  First, the vast bulk of money 

given by the Commonwealth to local government through the States takes the form of 

FAGs.  The FAGs are given to the States as tied grants, with the condition that the full 

amount goes to local government.  The States are required to pay the grants in full, 

without undue delay, and this must be certified by the Auditor-General.
384

  There is no 

evidence that the States ‘cream off’ any of this money.  They cannot legally do so.   

 

In some cases, States receive grants for purposes that are partly fulfilled by local 

government and partly by States.  For example, local roads in unincorporated areas of a 

State may be constructed or maintained by a State as there is no local government body.  

The States are therefore entitled to receive money for this purpose, and this does not 

affect grants made to local government bodies.  In other cases, Commonwealth funding 

for dealing with a larger problem, such as floods or bushfires, might have to be shared 

between local government and the States.  There might be genuine arguments about how 

this money should be allocated.  However, it is clear that in making s 96 grants to the 

States, the Commonwealth has full control over how the money is allocated.  The 

Commonwealth may impose conditions on grants that ensure that every cent is passed on 

to local government.  Accordingly, if this is a problem at all (and there does not appear to 

be any evidence that it is) it is not a problem that requires a constitutional solution.  It can 

be resolved simply by changing the conditions imposed by the Commonwealth. 

 

The Expert Panel also sought evidence from local government associations across 

Australia to substantiate such allegations.  Those of New South Wales, Victoria, Western 

Australia and Queensland asserted that they were unaware of any such problem.
385

  

Others pointed to issues such as delays in receiving funding for ‘urgent or new programs 

which lack existing processes and structures to distribute the funds to councils’, which no 

doubt would also have occurred if the Commonwealth had been providing the funding 
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directly, and the fact that national competition payments made to the States were not 

always shared with local government, despite there being no obligation to do so.  The 

Panel concluded that: 

 

Although there may be delays, nothing presented to the panel suggests that these 

are substantial.  Nor was the panel able to conclude that there has been a 

significant diminution of funds by reason of State deduction of administrative 

charges.
386

 

 

The argument about cutting out the ‘middleman’ also appears to be based upon intuitive 

assumptions rather than facts.  The research conducted by Newspoll on behalf of the 

Expert Panel noted that because the people surveyed could not see any tangible benefits 

arising from the financial recognition of local government in the Constitution, they 

conjured up benefits including: 

 

possibly ‘cutting out the middle man’ (i.e. state government) resulting in less red 

tape, fewer delays and fewer opportunities for states to ‘take their cut’ out of 

it’.
387

 

 

Academic commentators have tended to direct such arguments at FAGs and the 

complexity of the horizontal fiscal equalisation process undertaken by the State Local 

Government Grants Commissions.  Kane has argued, in reference to State Local 

Government Grants Commissions, that: 

 

Councils resent the fact that around $18 million a year is absorbed by State 

administrative and resource costing.  One of the advantages they anticipate from 

Constitutional recognition is an increase in revenue brought about by cutting out 

the State’s middleman role.
388

 

 

The assumption appears to be that the administration involved in undertaking the 

horizontal fiscal equalisation process is time-consuming and costly, and that these costs 

are deducted from the Commonwealth’s grants before they are passed on to local 

government.  Again, there is no evidence to support this assumption.  The costs of 

running the State Local Government Grants Commissions are borne by the States and are 

not deducted from the grants given to local government.
389

  Local government does not 

bear the cost of the ‘middleman’.  Moreover, assuming that the horizontal fiscal 

equalisation process would be continued under a direct funding process, the cost of 

administering it would be passed to the Commonwealth if direct funding were instituted 
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as a result of a successful referendum.  The Commonwealth might well take the view that 

it should deduct its own administrative costs from any grants it makes (as the 

Commonwealth currently does in relation to its costs in administering the GST).  Hence, 

direct funding could have the reverse effect of reducing Commonwealth funding to local 

government because of the shift of administrative cost to the Commonwealth. 

 

The ‘efficiency’ of having a central distribution system is also doubtful.  In order to make 

the relevant assessments, the central agency will need information about every different 

local government body.  This information is known by States because they establish, 

monitor and oversee local government bodies.  However, if the Commonwealth agency 

had to deal with each local government body separately in order to collect the 

information that it needed, this would appear to be both expensive and inefficient.  As the 

Commonwealth Grants Commission has noted, it would also be extremely difficult to 

establish a central formula for an equalised distribution of funds to local government that 

takes account of the vast differences between local government bodies across different 

States.
390

   

 

It has also been claimed that ‘a centralised system means that there will be less potential 

for cost and blame shifting between the tiers of government’.
391

  It is not clear why this 

should be so.  Local government would still receive grants from two different sources:  

the Commonwealth and the States.  Each could still blame the other for insufficient 

funding and each could still shift responsibilities on to local government which are not 

adequately funded.  Indeed, the existence of two separate sources of funding would 

appear more likely to blur responsibility and accountability, exacerbating cost and blame 

shifting. 

 

The relationship between Commonwealth funding and vote-buying 

 

The fourth argument – that the Commonwealth might give more money to local 

government if it could give it directly – might have more substance to it.  On a logical 

basis, there would appear to be no reason why the Commonwealth would give one cent 

more to local government if it could give the money directly, rather than through the 

States.  Arguments that constitutional recognition of local government is ‘required to 

guarantee Commonwealth funding of local government’
392

 are flawed, because the mere 

fact that the Constitution is amended to permit the Commonwealth to make grants 

directly to local government, rather than through the States, does not in any way 

guarantee that it will give more money, or indeed, any money.  It is not an obligation to 

fund local government, or to fund it to a particular level. 
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The Expert Panel noted that through its consultations it found that there was a ‘widely 

held assumption that ensuring the Commonwealth can directly fund local government 

would result in increased funding for local government.’
393

  ALGA’s submission to the 

Expert Panel also seemed to be based upon the assumption that direct funding will result 

in more funding for local government and secure funding.
394

  It is not clear why either 

should be the case, as even if such an amendment were passed, the Commonwealth could 

still increase or reduce its funding to local government as it does now.  The Expert Panel 

observed that ‘the level of Commonwealth funding to local government will always 

depend on Commonwealth political and policy decisions’.  Merely permitting direct 

funding will not necessarily change the level of funding.  The Panel also pointed out that 

‘the Commonwealth had long acted on the basis that it could make direct grants on any 

subject matter, and continues to do so’.
395

  Hence it would be unrealistic to expect any 

significant increase in Commonwealth funding to local government as a consequence of a 

constitutional amendment which entrenches a position that the Commonwealth 

Government believes already exists. 

 

However, the usually unexpressed argument is that the Commonwealth Government is 

more interested in buying votes than properly distributing public revenue to the States 

and local government so that they can fulfil their responsibilities.  The underlying 

contention is that the Commonwealth is therefore more likely to provide additional funds 

to local government if it can get the benefit of public appreciation by erecting signs 

everywhere claiming Commonwealth benevolence.  The Expert Panel coyly referred to 

this as the ‘political advantages’ of direct funding.
396

  Persistent pork-barrelling through 

regional funding programs by all sides of politics
397

 and the littering of Australian roads 

and schools with signs proclaiming Commonwealth funding would seem to give such an 

argument some credence.   

 

However, a problem arises if this is the true argument that underpins a proposed 

constitutional amendment.  Which Commonwealth Minister will publicly proclaim that a 

constitutional amendment is necessary because the Commonwealth Government is not 

prepared to give adequate financial support to local government unless it can buy 

sufficient votes and kudos by doing so directly (with signs), rather than through the 

States?  If this is the real reason for the constitutional amendment, how can it ever be put 

to the people?  Again, the preparedness of the Commonwealth to distribute its revenue is 

ultimately a political issue.  It is not one that ought to be resolved by a constitutional 

amendment. 

 

                                                 
393

 Expert Panel on Constitutional Recognition of Local Government, Final Report, December 2011, p 6. 
394

 Australian Local Government Association, Submission to the Expert Panel on the Constitutional 

Recognition of Local Government, October 2011, pp 15-16. 
395

 Expert Panel on Constitutional Recognition of Local Government, Final Report, December 2011, p 6. 
396

 Expert Panel on Constitutional Recognition of Local Government, Final Report, December 2011, p 4. 
397

 See, for example:  Australian National Audit Office, Performance Audit of the Regional Partnerships 

Programme, (ANAO, Audit Report No 14, 2007-8, Vol 1), pp 21-26. 



 

A Twomey, ‘Local Government Funding and Constitutional Recognition’ CRU Report No 3, January 2013 

90 

Potential financial consequences of direct Commonwealth funding 

 

If the Constitution were to be amended to permit the Commonwealth to fund local 

government directly, it is likely that all Commonwealth funding to local government 

would be allocated directly and that allocation of financial assistance grants through the 

States would cease.  A further likely consequence is that a per capita distribution to the 

States would cease and that instead the Commonwealth would make the distribution 

amongst local government bodies on an equalisation basis.   

 

Back in 1991 the Commonwealth Grants Commission considered that the distribution of 

local government general purpose grants amongst States should eventually move to an 

equalisation basis.
398

  However, the potential results of its redistribution according to 

different methods would have had an extreme effect on some States.  For example, its 

redistribution of funds according to ‘institutional relativities’ would have resulted in the 

NSW distribution of $243.1 million in 1990-91 being reduced to $74 million – a loss of 

$169.1 million.  Victoria would have lost $142.2 million and Queensland would have 

gained $172.6 million.
399

  The Commonwealth Grants Commission concluded: 

 

In principle, we believe it would not be appropriate to continue indefinitely an 

interstate distribution of general purpose assistance for local government on a 

basis (equal per capita) which departs so markedly from fiscal equalisation. 

 

In practice, however, there are several considerations which governments would 

need to take into account in considering any change to the present basis of 

distribution.  They include the following: 

 

(i)  The per capita basis of distribution is simple and predictable.  An 

equalisation basis would be much more complex and would deliver less 

predictable outcomes, particularly in the early years. 

 

(ii)  A change to an equalisation system would entail extra administrative 

costs for both the Commonwealth and the States.  These costs have to be 

considered in relation to the relatively small size of the pool. 

 

(iii)  A move to an equalisation basis would be very disruptive to local 

authorities in New South Wales and Victoria.
400

 

 

Despite these issues, the House of Representatives Standing Committee on Economics, 

Finance and Public Administration proposed that ‘FAGs should be distributed on the 
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basis of equalisation principles and not on a per capita basis’.
401

  Others, however, have 

taken a different view: 

 

The disruption attendant on a move towards equalisation – there would be 

winners and losers – and uncertainties about outcomes militate against any 

attempt to adopt equalisation.
402

 

 

Given that the most likely consequence of a successful constitutional amendment 

allowing direct funding of local government is that the Commonwealth will move to a 

direct funding formula, and given that such a formula will most likely be an equalisation 

one, the most likely result would be a very significant loss of funding for local 

government in New South Wales and Victoria (which are the States that benefit most 

from the current per capita distribution).  Once the people of those States became aware 

of these prospects during a referendum campaign, it is doubtful whether majorities in 

either State would support such a referendum.  It would only require the failure of the 

referendum in one other State, such as Western Australia, for it to be lost overall. 

 

VII CONCLUSION 

 

Perhaps the reason why the constitutional recognition of local government has proved so 

difficult to achieve is that constitutional recognition is often regarded as an end in itself 

that lacks a cogent rationale.  Most supporters of the campaign, who are by and large 

members of local government bodies, appear to think that constitutional recognition will 

improve their status and the respect accorded to local government and that it will give 

rise to rivers of gold.  Yet, respect is earned by deeds, not by constitutional recognition, 

as most State governments would acknowledge.  

 

As for the rivers of gold, they might yet turn to rivers of tears for local government 

bodies in the more populous areas if an equalisation approach to direct funding was taken 

by the Commonwealth as a consequence of a successful referendum.  Funding would also 

most likely become tied to conditions that impose uniform Commonwealth policies on 

local government bodies, reducing their autonomy and their capacity to serve the 

particular interests of their own communities. 

 

A further problem with this referendum proposal is that it is difficult to find any 

compelling reason for it.  Even if direct Commonwealth funding of local government is 

in peril, exactly the same amount of funding can still be given to local government using 

s 96 grants.  If additional funding is desired from the Commonwealth, then additional 

funding may also be given through s 96 grants.  There is no cost to local government and 

no ‘inefficiency’ in these grants being made through the States.  Indeed, it is likely to be 
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more costly and more inefficient if they are centralised in a Commonwealth body which 

does not have the relevant information and understanding of local government.  

 

The most plausible argument that can be made out is that the Commonwealth will 

inadequately fund local government unless it can gain the political benefits attached to 

funding it directly.  It is unlikely, however, that the Commonwealth would wish to make 

this argument in support of a constitutional referendum.  Indeed, there is much to be said 

for the argument that Australian voters should not be exhorted to change the Constitution 

to accommodate poor behaviour on the part of the Commonwealth.  

 

Finally, the Attorney-General, Nicola Roxon, in a speech on constitutional reform, has 

pointed to the fact that ‘constitutional reform is a high stakes contest’ where ‘the potential 

benefits need to be carefully weighed against the certain costs’, both financial and in time 

and effort.
403

  She warned with respect to the constitutional recognition of local 

government that there is ‘a very real prospect that to proceed and lose would be a final 

death knell for local government recognition — future governments would just not waste 

the time and effort on a fourth attempt’.  She added that ‘support needs to come from a 

broad base of the community’ and that so far there has not been sufficient leadership and 

engagement from the community with respect to local government constitutional 

recognition.
404

  It is equally arguable that there has not been sufficient leadership from 

the Commonwealth to support a referendum for change.  While grass-roots support is 

necessary, so is leadership from the top.  A referendum is most unlikely to pass if 

political leaders stand back and leave it to local government to make its case at the local 

level. 
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